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Application of The Amended 
Federal Wage-Hour Law 
To Banks 


By NEWELL BROWN, Administrator 








The banking industry has always shown its willingness to 
comply with the Fair Labor Standards Act. The increase 
in this Federal Wage-Hour Law’s minimum wage to $1.00 
an hour on March Ist has heightened the general interest in 
the statutory provisions. This new minimum wage, which takes 
the place of the previous 75-cent rate, was set by the Fair Labor 
Standards Amendments of 1955. Except for the $1.00 mini- 
mum, the application of the statute to bank employees remains 
the same as before. But many bank managers believe it timely 
to consider again their practices under the law so that they 
will be sure they are in full compliance. For most violations 
are unintentional, arising from misapplication of the law’s re- 
quirements. 

To help their readers avoid the risk of back-wage payments 
due to misinterpretation of the law, the editors of the BANK- 
ING Law JourNAL have asked the U. S. Department 
of Labor’s Wage and Hour and Public Contracts Divisions, 
the agency which administers the Fair Labor Standards Act, 
for this article dealing with questions frequently raised by 
bank management. 

But before considering such problems as who is covered 
by the law, what exemptions are of interest, how to compute 
overtime pay, the matter of bonuses, and what records should 
be kept, it would be well to review the basic provisions of the 
law. These require: 


A MINIMUM WAGE of $1.00 an hour, beginning 
March 1, 1956. 
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OVERTIME PAY of at least time and one-half the em- 
ployee’s regular rate for all hours worked over 40 a week. 


A MINIMUM AGE of 16 years for most jobs, and 14 
for any job. In addition, there is an 18-year age minimum 
for work in occupations designated hazardous by the Sec- 
retary of Labor. 


WHO IS COVERED ? 


The law continues to apply to employees engaged in inter- 
state commerce or in the production of goods for interstate 
commerce, except those who are specifically exempt. In most 
cases, bank employees come within the Act’s provisions, be- 
cause the normal] activities of banks are of an interstate charac- 
ter. Practically all banks are engaged in such work as the 
transmittal, directly or indirectly, of money, drafts, checks, 
letters of credit and other commercial paper across State lines. 
Banks also handle similar items received from outside the 
State. In addition, banks make loans to persons or businesses 
located in other States and take as security, property located 
in other States, or perhaps, purchase out-of-State mortgages. 
All transactions of this sort come under the heading of in- 
terstate commerce. And anyone involved in handling these 
transactions is, therefore, engaged in interstate commerce. 

There remain other grounds for coverage. For instance, it 
should be noted that employees are engaged in interstate com- 
merce if, as part of their duties, they regularly make use of 
such instrumentalities of commerce as the telephone, telegraph, 
and the mails for interstate communication. Another matter: 
If employees prepare negotiable paper and other documents 
for transmittal across State lines, then they are engaged in the 
production of goods for interstate commerce. Therefore, in 
terms of employees, this means that coverage extends to all 
bank officers and employees, including tellers, clerical workers 
and messengers, who actively aid and facilitate the bank’s 
interstate operations. 

Questions also arise as to coverage of maintenance em- 
ployees, janitors and guards. Some are covered, others are 
not. These are the general principles for determining whether 
such employees are covered. 
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To begin with, if such persons are employed exclusively 
by a bank engaging in interstate commerce, they are covered. 
In other words, any employees, be they guards, janitors, or 
any others, if employed solely by a bank are covered by the Act. 

However, if these employees work for the building in gen- 
eral in which the bank is located, their coverage is dependent 
on several factors. Ordinarily, where 50 percent or more of 
the rentable area of the building is occupied by a bank, the 
building maintenance and custodial employees are considered 
covered. Whether or not the building is owned by the bank 
doesn’t matter. 

But, if the bank occupies less than 50 percent of the rentable 
area of the building, coverage is dependent on the composition 
of the non-bank portions of the building. For example, if the 
remainder of the building is occupied by the “usual miscellany 
of offices” the maintenance and custodial employees are not 
covered. This “usual miscellany” generally includes tenants 
such as doctors, dentists, lawyers, real-estate agencies, adver- 
tising agencies, financial and credit companies, accountants, 
architects, engineers, and so on. It may also include various 
small enterprises such as local watch-repair shops, custom 
tailors, branch telegraph offices, and the like, as well as ex- 
ecutive and sales offices of such businesses as manufacturing 
and mining companies. 


WHO IS EXEMPT? 


The minimum wage and overtime pay exemption of chief 
interest to banks is one provided by the Act for employees en- 
gaged in bona fide EXECUTIVE, ADMINISTRATIVE, 
or PROFESSIONAL capacities, as defined in regulations, 
Part 541, issued by the Divisions’ Administrator. 

One of the important factors to realize is that an employee 
should not be considered exempt merely because he has such 
a job title as cashier or department head, or because he is paid 
a good salary. To be exempt from the pay provisions of the 
Fair Labor Standards Act as an EXECUTIVE, ADMIN- 
ISTRATIVE, or PROFESSIONAL employee, the in- 
dividual must meet requirements listed in the regulations. These 
include duties and salary tests. 
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Among the basic requirements for exemption are the fol- 
lowing: 


(1) An EXECUTIVE employee’s primary duty must be 
the management of the enterprise, or of a recognized department 
or subdivision. 

(2) An ADMINISTRATIVE employee must primarily per- 
form office or nonmanual field work of substantial importance 
to the management or operation of the business. 

(3) A PROFESSIONAL employee must primarily perform 
work requiring advanced knowledge in a field of science or learn- 
ing, or perform primarily creative work in an artistic field. 


For purposes of exemption, it is not necessary that an em- 
ployee spend every hour of his workweek in the specified duties. 
A 20-percent tolerance is allowed. The tolerance is measured 
by the time which he himself works in a workweek in non- 
exempt activities. 

There is also a salary test. At the present time, in light of 
recent economic trends, changes in these salary levels are being 
considered. If changes are made, they will be published in 
the Federal Register and announced publicly by the Divisions. 
In the meantime, salary exemption levels remain as follows: 

For the EXECUTIVE employee, the employee must be 
paid on a salary basis of at least $55 a week (or $288.88 a 
month). For both ADMINISTRATIVE and PROFES- 
SIONAL employees, the test is $75 a week (or $325 a month) 
on a salary or fee basis. No salary test must be met for ex- 
emption of attorneys engaged in the practice of law. 

In the case of employees who are paid on a salary basis of at 
least $100 a week, there are shorter duties tests for exemption 
in each of the three categories of employment. These tests 
also are contained in regulations, Part 541. 


SOME OVERTIME PAY PROBLEMS 


The Federal Wage and Hour Law does not require that 
an employee be paid at any particular time. The employer 
may make his wage and salary payments once a week, or once 
a month, or at other intervals. What the Act does require is 
that both minimum wage and overtime pay must be computed 





RS 





ad 





THE BANKING LAW JOURNAL 157 


on the basis of hours worked in each workweek, standing alone. 
The employer cannot eliminate the obligation to pay overtime 
by averaging the hours of work over two or more weeks. 

Before overtime pay can be computed it is necessary to 
determine the employee’s regular rate, since the Act requires 
payment for overtime hours at not less than one and one-half 
times the regular rate of pay. The “regular rate” is defined 
in the Act to include all renumeration for employment, except 
certain premium payments for overtime work and work on 
Saturdays, Sundays and holidays, discretionary bonuses, gifts 
and payments in the nature of gifts on special occasions, con- 
tributions to welfare plans, and payments made pursuant to 
certain profit-sharing, welfare or thrift and savings plans. 

Of course, the regular rate may be more than the statutory 
minimum but it cannot be less. Should an employee’s regular 
rate fall below the statutory minimum, the employer must 
make up the difference and compute overtime on the basis of 
at least $1.00 an hour. 

The banker who pays his employees a weekly salary can 
determine the regular rate by dividing the weekly salary by 
the number of weekly hours of work for which the salary is 
paid. And if the salary is for a specified number of hours in 
the week, the regular rate will be constant from week to week. 
For example, let us say an employee receives $60 for a 40- 
hour week. Dividing 40 into $60 we find that the regular rate 
is $1.50 an hour. For each hour worked over 40 the employee 
would then receive $1.50 plus half-time of 75 cents, for a total 
of $2.25 for each overtime hour. 

If the employee works a varying number of hours from 
week to week, with the understanding that the same weekly 
salary is paid for whatever number of hours are worked in the 
week, his regular rate will vary. For example, an employee 
receives a weekly salary of $55. Suppose that one week he 
works 44 hours, the next, 50. For the first week, his regular 
rate is $1.25 an hour ($55 divided by 44 hours), the next, $1.10 
($55 divided by 50 hours). Since the employee has already 
received straight-time compensation for all hours worked on a 
salary basis, he is owed for each hour of overtime only an addi- 
tional half his regular rate. His total pay for the first week 
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would be $57.50 ($55 plus one-half times $1.25 times 4 hours). 
For the second week, his pay would be $60.50 ($55 plus one- 
half times $1.10 times 10 hours). 

Another problem in determining the regular rate arises when 
the employee receives his compensation on other than a weekly 
basis; for example, monthly or semimonthly. In this case 
the salary must be reduced to a weekly equivalent before the 
regular rate can be determined. 

In the case of the monthly payments a simple way to find 
the weekly equivalent is this: First, multiply the salary by 12, 
and then divide by 52. Of course, the same method is used 
with a semimonthly salary, but instead of multiplying by 12, 
multiply by 24. Once this is done, the regular rate is then com- 
puted by the previously mentioned methods. 

One question frequently asked by bank management con- 
cerns overtime pay in weeks in which holidays occur. No pro- 
vision of the Act requires extra pay for hours worked on holi- 
days, or on Saturdays or Sundays, as such. However, many 
firms have themselves established the practice of paying pre- 
mium rates for work on these days. They accordingly want 
to know how to compute overtime pay when more than 40 
hours are worked in a week in which employees have worked 
at premium pay on, for example, a holiday. Additional pay- 
ments of half time or more for work on holidays, or Saturdays 
and Sundays, need not be included in the employee’s regular 
rate. Furthermore, such premium rates can be credited against 
the overtime pay due for hours worked in excess of 40 in the 
workweek in which the holiday, or Saturday or Sunday, was 
worked. 

When employees perform no work on a holiday, but are 
nevertheless paid for that day, the employer need not include 
the holiday pay in the regular rate. Nor may he use the 
holiday pay to offset any overtime pay due for work beyond 
40 hours in the week. Of course, in totaling hours worked by 
employees during the week, the employer can disregard the 
holiday, since no hours were actually worked on that day. 


BONUSES AND GIFTS 


In making bonus payments, employers can guard against 
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the possibility of overtime violations by being sure they know 
whether the bonus is of the type that must be included in the 
regular rate or whether it may be excluded. 

The Act provides that the regular rate shall not be deemed 
to include “sums paid in recognition of services performed 
during a given period if both the fact that payment is to be 
made and the amount of the payment are determined at the 
sole discretion of the employer at or near the end of the period.” 
The employee shall not expect the bonus due to any prior con- 
tract, agreement or promise. If the employer promises in 
advance to pay a bonus, he has abandoned his discretion with 
regard to it. If an employee is told to expect additional pay- 
ments upon attaining certain achievements, then these pay- 
ments must be included in the regular rate. Typical of such 
payments are attendance bonuses, individual or group pro- 
duction bonuses, payments for quality and accuracy of work, 
and bonuses contingent upon the employee’s continuing in em- 
ployment until the time the payment is to be made. 

One of the questions employers often ask is whether or not 
gifts and special-occasion bonuses, such as a Christmas or 
Easter bonus, should be included in the regular rate. Whether 
or not these gifts are included depends on their nature, and the 
manner in which they are presented. 

If such a gift is measured by hours worked, production or 
efficiency, the payment is geared to wages and hours and cannot 
be excluded. If the payment is so substantial that it can be 
assumed that employees consider it a part of their wages, then 
it cannot be considered as a gift. 

BUT, if the bonus paid on Christmas or any other special 
occasion is a gift or in the nature of a gift, it can be excluded 
from the regular rate even though it is paid with regularity so 
that employees are led to expect it. This holds even when 
amounts paid to different employees vary with the amount of 
salary or regular hourly rate of such employees or according 
to their length of service with the firm, so long as the amounts 
are not measured by or directly dependent upon hours worked, 
production, or efficiency. For example, a Christmas bonus paid 
(not pursuant to contract) in the amount of two weeks’ salary 
to all employees and an additional amount for each five years 
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of service with the firm, can be excluded from the regular rate. 

The interpretative bulletin, Part 778, on Overtime Com- 
pensation, shows how to compute overtime pay, and specifies 
the payments which may or may not be excluded from the 
regular rate. 

There is also a special provision in the Act which permits 
the employer and employee to establish, by agreement, a “basic 
rate” which is substantially equivalent to the “regular rate,” 
for computing overtime pay. The basic rate must meet all re- 
quirements set forth in the Divisions’ regulations, Part 548, on 
Established Basic Rates. There is also an explanatory bulle- 
tin on these regulations. 

Certain incidental payments which have a trivial effect on 
the compensation due may be disregarded in establishing a 
“basic rate.”” Examples of such payments are modest housing, 
bonuses or prizes of various sorts, tuition paid by the employer 
for the employee’s attendance at school, and cash payments 
or awards for soliciting or obtaining new business. It may 
also include such things as payment by the employer of the 
employee’s social security tax. 


CHILD LABOR 


Banks have always had an excellent record of compliance 
with the child-labor provisions of the Act. Therefore, it is 
necessary to take but a quick glance at these provisions. 

The Act sets 16 years as the minimum age for employment 
in most jobs, with 18 years as the minimum in occupations 
which the Secretary of Labor has found to be hazardous. Bank- 
ers should note two of the occupations which have been declared 
hazardous for minors under 18: the operation of elevators, 
and jobs as motor vehicle drivers and helpers. They may also 
want to keep in mind that the Act permits the employment of 
boys and girls of 14 and 15 in office jobs and janitor work out- 
side of school hours, but not more than three hours on a school 
day, and not before 7 a.m. or after 7 p.m. 

Banks can avoid the heavy penalties that can result from 
unintentional violations of the Act’s child-labor provisions by 
requiring, and keeping on file, an age certificate for each young 
worker. Age or employment certificates issued under State 
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child-labor laws are accepted as proof of age in all States ex- 
cept Idaho, Mississippi, South Carolina, and Texas, where 
Federal certificates are issued. 


WHAT RECORDS MUST BE KEPT? 


Under the Federal Wage-Hour Law, employers are re- 
quired to keep records on wages, hours, and certain other 
specified items that most employers keep for their own infor- 
mation. No special form or order for the records is necessary. 
Basically, the records must include the following data: 


Identifying information: 
1. Employee’s full name, address, and occupation. 
2. His birth date, if he is under 19 years of age. 


Hours: 
1. Time of day and day of week when his workweek begins. 
2. Hours worked each day. 
8. Total hours worked each workweek. 


Wages: 

1. Basis on which ‘wages are paid (such as “$1.00 an 
hour,” “$40 a week,” “piece work”). 

2. Regular hourly pay rate for any week when overtime is 
worked. 

8. Amount and nature of each payment excluded from the 
“regular rate.” 

4. Total daily or weekly straight-time earnings. 

5. Total overtime earnings for the workweek. 

6. All additions to or deductions from the employee’s 
wages for each pay period. 

7. Total wages paid each pay period. 
Dates of payment and of the pay period covered by 
the payment. 


The records that are to be maintained for employees ex- 
empt as bona fide executives, administrative or profession] 
workers differ from those required for nonexempt employees. 

Payroll records and certain other data must be kept for at 
least THREE YEARS from date of entry. Supplementary 
records, such as time sheets and time cards, need be kept only 
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TWO YEARS. Employers may keep microfilm copies of 
their records, provided facilities are made available to inspect 
the film and the employer is prepared to make any transcription 
of the information contained on the film, if requested by the 
Divisions. 

Complete information of what data should be recorded is 
available in the record-keeping regulations, Part 516. 


IT PAYS TO KNOW THE LAW 


It is a sound dollars-and-cents proposition for every banker 
to be sure that he is complying with the Act. Most of those 
bankers who have had to make unexpected payments of back 
wages to their employees have found themselves in that situa- 
tion because they were not fully informed about the statutory 
requirements. 

Under the Federal Wage and Hour Law, employees may 
bring suit to recover back pay for wages withheld and in addi- 
tion liquidated damages in an equal amount, together with 
attorney’s fees and court costs. On the written request of em- 
ployees, the Secretary of Labor, too, may bring suit against 
employers to recover back wages. (However, employees who 
consent to suit by the Secretary in their behalf waive their 
legal right to statutory liquidated damages.) 

In addition, the Divisions’ Administrator may supervise 
the payment of back wages for employees, under certain cir- 
cumstances. 


WHERE TO OBTAIN INFORMATION 


The simplest way to avoid inadvertent violations of the Fair 
Labor Standards Act is to consult the U. S. Labor Depart- 
ment’s Wage and Hour and Public Contracts Divisions on 
any doubts. Inquiries are answered by mail, telephone, or in 
person-to-person interviews, at any regional or field office. 
These offices will also give you the Divisions’ publications with- 
out charge. Massachusetts is served by the Boston regional 
office, at 18 Oliver Street. 
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Internal Revenue Examinations 
Of Customers’ Accounts 


By H. J. HANSEN* 


Each day we are discovering the increasing presence of 
Internal Revenue agents in our banks, searching out informa- 
tion relative to our customers’ banking transactions. The drive 
is on to seek out tax evaders, and the taxing authorities have 
discovered that banking records provide a fertile source of 
information as to the financial status of taxpayers. 


In recent years, the taxing authorities have introduced a 
new concept of tax accounting known as the “net worth” 
method. This method is based on the assumption that once 
you have determined the net worth of an individual or cor- 
poration at a particular point, any increase in net worth, unless 
shown to have been derived from tax exempt sources, is assumed 
to be from taxable income. In the event the taxpayer has not 
fully accounted for this increase in his tax returns, he is open 
to additional assessment and possible civil or criminal penalties 
for tax evasion. This method, as limited by the courts, is 
permissible only when the records maintained by the taxpayer 
are not adequate to reflect the full extent of his business deal- 
ings. It should be noted, however, that the net worth method is 
often relied on to establish that the records maintained are not 
adequate; hence, the agent may neatly sidestep this prerequi- 
site in many cases. 


The courts have rigidly insisted that the director prove with 
reasonable certainty the worth of the taxpayer at the com- 
mencement of the period under examination. Banking records 
contain the substantiating evidence of this initial worth and 


EDITOR’S NOTE: This article is reprinted with the permission of the editors of AUDIT- 
GRAM, Chicago, Ill. 


*H. J. HANSEN, Cashier, Pioneer Bank and Trust Company, Shreveport, Louisiana, 
is a C.P.A. and an attorney. He is a member of the Shreveport Bar Association, the 
Louisiana Bar Association, the Louisiana Society of Certified Public Accountants, and is 
an A.I.B. instructor. In this article Mr. Hansen discusses the increase in investigations 
of customers’ accounts by Internal Revenue agents, pointing out that the bank must 
determine the extent of its obligation to cooperate with enforcement of tax laws and to 
protect the accounts of its customers. 
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provide clues as to other sources of wealth. Therefore it is 
apparent that our records will be examined not only for specific 
transactions but for leads to other dealings as well. Examina- 
tions of this nature will consequently entail the disclosure of 
information affecting customers who are not under the scrutiny 
of the taxing authorities at that time. 

The confidential relationship existing between a bank and 
its customers has seldom been defined by the courts with ref- 
erence to the disclosure of information relating to the cus- 
tomers’ dealings with the bank . . . whether it is a contractual 
relationship, an implied relationship, or a privilege could not 
be answered within the scope of this article. The courts have 
referred to the relationship as that of debtor and creditor, but 
the broadening of banking functions does not necessarily bear 
this out in all instances. By custom, banks have closely guarded 
this confidential relationship and are extremely reluctant to 
disclose information of customer dealings unless specifically or 
impliedly authorized by the customer. 


REVENUE CODE 


The confidential relationship must necessarily yield to the 
statutory power of the Internal Revenue Service as set forth 
as follows: 


CODE SEC. 7602. EXAMINATION OF BOOKS 
AND WITNESSES. “For the purpose of ascertaining the 
correctness of any return where none has been made, deter- 
mining the liability of any person for any internal revenue tax 
or the liability at law or in equity of any transferee or fiduciary 
of any person in respect of any internal revenue tax, or col- 
lecting any such liability, the Secretary or his delegate is 
authorized— 

“(1) To examine any books, papers, records, or other 
data which may be relevant or material to such inquiry; 

“(2) To summon the person liable for tax or required 
to perform the act, or any officer or employee of such person, 
or any person having possession, custody, or care of books 
of account containing entries relating to the business of the 
person liable for tax or required to perform the act, or any 





ee 
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other person the Secretary or his delegate may deem proper, 
to appear before the Secretary or his delegate at a time and 
place named in the summons and to produce such books, pa- 
pers, records, or other data, and to give such testimony, under 
oath, as may be relevant or material to such inquiry; and 
“(8) To take such testimony of the person concerned, 
under oath, as may be relevant or material to such inquiry.” 


CODE SEC. 7603. SERVICE OF SUMMONS. “A 
summons issued under section 7602 shall be served by the Sec- 
retary or his delegate, by an attested copy delivered in hand 
to the person to whom it is directed, or left at his last and 
usual place of abode; and the certificate of service signed by 
the person serving the summons shall be evidence of the facts 
it states on the hearing of an application for the enforce- 
ment of the summons. When the summons requires the produc- 
tion of books, papers, records, or other data, it shall be suffi- 
cient if such books, papers, records, or other data are described 
with reasonable certainty.” 


CODE SEC. 7604..ENFORCEMENT OF SUM- 
MONS. “(a) Jurisdiction of District Court.—If any person 
is summoned under the internal revenue laws to appear, to 
testify, or to produce books, papers, records, or other data, the 
United States district court for the district in which such per- 
son resides or is found shall have jurisdiction by appropriate 
process to compel such attendance, testimony, or production 
of books, papers, records, or other data. 

“(b) Enforcement—Whenever any person summoned 
under section 7602 neglects or refuses to obey such summons, 
or to produce books, papers, records, or other data, or to give 
testimony, as required, the Secretary or his delegate may 
apply to the judge of the district court or to a United States 
Commissioner for the district within which the person so sum- 
moned resides or is found for an attachment against him as 
for a contempt. It shall be the duty of the judge or commis- 
sioner to hear the application, and, if satisfactory proof is 
made, to issue an attachment, directed to some proper officer, 
for the arrest of such person, and upon his being brought 
before him to proceed to a hearing of the case; and upon such 
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hearing the judge or the United States Commissioner shall 
have power to make such order as he shall deem proper, not 
inconsistent with the law for the punishment of contempts, to 
enforce obedience to the requirements of the summons and to 
punish such person for his default or disobedience.” 


CODE SEC. 7210. FAILURE TO OBEY SUM- 
MONS. “Any person who, being duly summoned to appear to 
testify, or to appear and produce books, accounts, records, 
memoranda, or other papers, as required under sections 7602, 
7608, and 7604 (b), neglects to appear or to produce such 
books, accounts, records, memoranda, or other papers, shall 
upon conviction thereof, be fined not more than $1,000 or 
imprisoned not more than one year, or both, together with 
costs of prosecution.” 


CODE SEC. 7605. TIME AND PLACE OF EX- 
AMINATION. “(a) Time and Place.—The time and place 
of examination pursuant to the provisions of section 7602 
shall be such time and place as may be fixed by the Secretary 
or his delegate and as are reasonable under the circumstances. 
In the case of a summons under authority of paragraph (2) 
of section 7602 the date fixed for appearance before the Sec- 
retary or his delegate shall not be less than ten days from the 
date of the summons. 

“(b) Restrictions on Examination of Taxpayer.—N 0 tax- 
payer shall be subjected to unnecessary examination or in- 
vestigations, and only one inspection of a taxpayer’s books of 
accounts shall be made for each taxable year unless the tax- 
payer requests otherwise or unless the Secretary or his dele- 
gate, after investigation, notifies the taxpayer in writing that 
an additional inspection is necessary.” 


CARTE BLANCHE HAND 


Apparently the statute clothes the agent with almost carte 
blanche authority to demand any and all information pos- 
sessed by a bank relative to its customers. It is not my purpose 
to discuss the propriety of such authority because without it 
the service would be practically powerless to establish tax 
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evasion; however, it remains the duty of the bank to protect 
its customers, within the law, against unnecessary harassment 
and fishing expeditions. 

This is not meant to infer that the bank should stubbornly 
refuse cooperation or hinder a proper examination, but it should 
satisfy itself that the information surrendered has been given 
pursuant to a valid, legal request and that the rights of its cus- 
tomers have been preserved. 


In certain cases, the courts have ruled that the information 
requested was not available to the Internal Revenue Service 
due to certain deviations from the statute and the court’s in- 
terpretation of the statute. It is apparent that had the banks 
surrendered their records in these cases, they would have se- 
riously damaged the rights of their customers, and most cer- 
tainly would have done little to increase customer confidence 
in the confidential relationship. 


CITES CASES 


The courts are not necessarily in agreement as to the right 
of a taxpayer to secure an injunction preventing the bank 
from disclosing this confidential information. In the case 
of Cooley v. Bergin, 27 Fed.2d 930, the court held that the 
taxpayer had no proprietary interest in the records of the bank 
and the most that he could claim was that the information con- 
tained in the bank records would not be disclosed for the delib- 
erate purpose of inflicting substantial injury on the taxpayer. 
The court stated that it would not attempt to define the na- 
ture and extent of the bank’s duty to the customer. 

In the case of Zimmerman v. Wilson, 81 Fed.2d 847, the 
court granted an injunction on the grounds that it was the only 
method available to a taxpayer to protect himself against the 
unreasonableness of the search of the bank’s records. The court 
said further that the bank under the statute had to obey the 
statutory power of the bureau and the injunction was the only 
medium available to prevent irreparable injury to the taxpayer 
pending a determination by the court as to the right of the 
taxing authorities to examine the records. 

One bank specifically requested that the Treasury Depart- 
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ment define the scope of the individual agent’s authority in the 
examination of records. The Department ruled that it was un- 
necessary that the agent have authority in writing from the 
commissioner, specifying the bank and the customer’s account 
to be examined. It is sufficient that he has general authority to 
examine the books and records of the taxpayers located in the 
district to which he is assigned, in order to enable him to ex- 
amine the deposit account of any taxpayer whose return he is 
investigating. The bank is entitled to satisfy itself in any rea- 
sonable manner of the official character and authority of any 
person making request to examine its books as an official of 
the Internal Revenue Bureau. 


The courts have not been convinced that the statute gives 
an agent such blanket authority; therefore, whether a bank 
feels justified in relying on the pocket warrant of the individual 
agent or insisting that a formal summons be issued pursuant 
to Code Sec. 7602 before surrendering the information re- 
quested is a point to be determined according to the policy of 
each institution. A formal summons specifically designating 
year or years under examination and the records which the 
Internal Revenue Service wish to examine would appear to 
place the bank in a better position for the protection of its 
customers, and would provide a written authority for the sur- 
rendering of the information should the bank be questioned. 


In the case of the First National Bank of Mobile, e¢ al. v. 
Commissioner, 160 Fed.2d 532, the court held that a summons 
issued by a revenue agent to a bank ordering it to produce 
“any and all books, records, papers, and records of whatever 
nature, irrespective of whether such records also pertain to 
similar transactions with other persons or firms during the said 
years 1940 to 1945, inclusive” was broader than the statute. 
Had the commissioner prevailed this case, the bank would have 
been required to produce for inspection and run on its micro- 
film viewer over six million items involving transactions for 
a period of five years. 


The court said that the commissioner must specify with 
sufficient precision for their identification the documents to be 
inspected. His demands will not be complied with if they are 
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too general, or wanting in specification so as to indicate a 
fishing expedition. 

The statute does not limit the time within which the books 
and records must be examined; however, the courts have in- 
terpreted the statute to hold that records may not be examined 
after the limitation on assessment has expired, except in cases 
of fraud. The most usual period of limitation is three years 
from the date the return was due or three years from the date 
filed, whichever is the later. 

Under such an interpretation, it would appear that a bank 
would be negligent if it honored a summons which on its face 
covered years barred by the statute of limitations, unless fraud 
is involved. The bank, in the latter case, must determine what 
facts should be furnished by the agent to satisfy the fraud 
exception. 

In one case the court stated that the government need not 
prove actual fraud in order to justify an examination because 
to set the requirement that high would make the examination 
valueless. A mere conclusory allegation of fraud by the agent 
would deprive the taxpayer of his freedom against unnecessary 
harassment . . . the solution is to require the government to 
set forth facts which lead it to believe that there may have 
been fraud entitling it to examine as to a return barred by 
the statute of limitations. In another case, however, the court 
permitted an examination when the agent testified that prior 
examinations raised a strong suspicion of fraud; proof of rea- 
sonable grounds was not required. 

It is immediately evident that the courts have established 
few guideposts for banks to follow in establishing a policy 
relative to examinations of customers’ accounts by Internal 
Revenue agents. In these situations we are faced with a two- 
fold duty: first, the obligation to the government in the enforce- 
ment of its tax laws; second, our obligation to protect the 
confidential nature of our customers’ transactions with and 
through the bank. An intelligent policy can fulfill both duties. 





BANKING DECISIONS 


In this department are published each month all of the important deci- 
sions of the Federal and State Courts involving questions pertaining 
to the law of banking and negotiable instruments. The experiences 
they disclose deserve careful attention and study of bankers, bank 
counsel, the depositor and the bank student seeking advancement. 





Bank President’s Act of No Effect Without 
Directors’ Ratification 


A bank brought suit against two defendants on an alleged 
continuing guaranty which the defendants had made as stock- 
holders of a borrowing corporation. After a loan had been 
made by the bank to the corporation and guaranteed by the 
company’s stockholders, two of them decided to transfer their 
stock to two other persons but would not do so until the presi- 
dent of the bank had verbally agreed to free them from the 
obligation of the guaranty. When the bank later sought to 
hold the defendants on their guaranty they, of course, pointed 
out that they had been released at the time of transferring their 
stock. The court ruled, however, that the president of a bank 
does not have the power to release debtors of a bank without 
the full payment of their debts, such power being reserved to 
the board of directors. Since the president did not have such 
power and the defendants were not able to prove the board of 
directors had ratified the act of the president, the defendants 
were liable on their continuing guaranty. Home Savings Bank 
v. Gertenbach, Supreme Court of Wisconsin, 71 N.W.2d 347. 
The opinion of the court is as follows: 


Action by the plaintiff Home Savings Bank against the defendants 
Kenneth Gertenbach, Julius J. Gates, and Myrtle Gates, his wife, to 
recover upon a continuing guaranty executed to the plaintiff bank by 
said defendants. 

Plaintiff is a Wisconsin banking corporation having its place of 
business in the city of Milwaukee. On April 26, 1950, plaintiff bank 


NOTE—For similar decisions see B. L. J. Digest (Fifth Edition) §1068. 
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loaned to Gates Golden Grill, a Wisconsin corporation, the sum of $15,- 
000 in return for which it received from such borrower a $15,000 note 
payable in instalments, and, in addition, as collateral security for such 
note, a chattel mortgage note in the like sum of $15,000 also executed 
by Gates Golden Grill together with the chattel mortgage covering its 
equipment and fixtures. In addition to such coilateral the bank also 
required as a condition for making such loan the execution of a written 
continuing guaranty executed by the three stockholders of the borrow- 
ing corporation, these being the three defendants, which guaranty bore 
the date of April 27, 1950, and was also in the principal sum of $15,000. 
By its terms it was to continue in effect and cover all obligations and 
liabilities of Gates Golden Grill incurred prior to any written notice of 
revocation given by the guarantors. 


By August 1, 1950, the indebtedness of Gates Golden Grill to plain- 
tiff bank had been reduced by payments to $13,800. The defendant 
Gertenbach was desirous of selling his stock in the corporation and one 
Ben Schwartz and wife agreed to purchase such stock. In the meantime, 
it developed that there were certain unpaid conditional sales contracts 
outstanding against some of the fixtures and equipment covered by the 
bank’s chattel mortgage, which conditional sales contracts had priority 
over such mortgage, and such debtor corporation also had other debts 
which needed refinancing. 


On August 1, 1950, a meeting was held in the office of Mr. Kruyne, 
president of the plaintiff bank, at which there were present the defend- 
ant Gertenbach; Gates and wife; Frank Meinecke, attorney for Gerten- 
bach; Mr. and Mrs. Ben Schwartz and their counsel; and Mr. Kruyne. 
At this meeting Gertenbach transferred his stock in Gates Golden Grill 
to Mr. and Mrs. Schwartz, and a new $26,600 note was executed to the 
plaintiff bank payable in monthly instalments of $600 each, which was 
collateralized by a new chattel mortgage covering the equipment and 
fixtures of the borrower and was indorsed personally by Mr. and Mrs. 
Schwartz and Mr. and Mrs. Gates. The additional money loaned over 
and above the $13,800 already owing was in order to refinance the exist- 
ing conditional sales contracts and other indebtedness of the borrower. 
The bank retained possession of the $15,000 chattel mortgage and chattel 
mortgage note bearing date of April 26, 1950, but yielded up the $15,000 
instalment note also dated April 26, 1950. 


The bank has also at all times retained possession of the $15,000 
continuing guaranty dated April 27, 1950. Defendant Gertenbach and 
his attorney, Mr. Meinecke, both testified that at the August 1, 1950, 
meeting in Mr. Kruyne’s office in the bank, Gertenbach refused to sell 
and transfer his stock in Gates Golden Grill to Mr. and Mrs. Schwartz 
unless Gertenbach were released from the continuing guaranty, and that 
Kruyne there and then did agree to release Gertenbach from such guar- 
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anty. On the other hand, Kruyne testified very positively that there 
had been no agreement made at such conference providing for the re- 
lease of Gertenbach from the continuing guaranty. 

The action was tried to the court and a jury. At the conclusion of 
the trial, the trial court directed a verdict in favor of the plaintiff against 
the defendants Gates, but denied plaintiff's motion for a directed verdict 
as against the defendant Gertenbach. A special verdict was submitted 
to the jury, the questions of which, together with the answers of the 
jury thereto, being as follows: 


“Question 1. On or about August 1, 1950, did the plaintiff, 
Home Savings Bank, by its president, agree with defendant Ken- 
neth Gertenbach that if he, Gertenbach, sold and transferred his 
stock in the Gates Golden Grill Company to Ben Schwartz, the 
said bank would release said Gertenbach from any further liability 
to it, the said bank, under the guaranty, Exhibit 1? Answer: Yes. 


“Question 2. If you answer the first question ‘yes’ then answer 
this: Did Kenneth Gertenbach sell and transfer his stock in the 
Gates Golden Grill Company to Ben Schwartz in reliance upon 
said agreement? Answer: Yes. 


“Question 8. If you answer the first question ‘yes’ then answer 
this: Was the agreement made by the plaintiff, Home Savings 
Bank, by its president, with defendant Kenneth Gertenbach ap- 
proved by the board of directors of the said bank? Answer: Yes.” 


Upon motions after verdict the trial court filed a memorandum deci- 
sion in which the conclusion was stated that it was error to have denied 
plaintiff's motion for a directed verdict as to Gertenbach. In such 
memorandum decision the court reviewed the evidence tending to nega- 
tive the jury’s answer to question 1 of the verdict, and stated: 


“ ... the finding by the jury that an agreement was made by 
the bank with Gertenbach that he would be released from liability 
upon his continuing guaranty must be set aside as against the 
great weight and preponderance of the credible evidence in the 
case.” 


The trial court thereupon changed the answer of the jury to the first 
question of the verdict from “yes” to “no,” and struck out the answers 
to the second and third questions of the verdict. 

Upon the verdict as so changed judgment was entered under date of 
January 17, 1955, in favor of the plaintiff and against the three defend- 
ants jointly and severally in the sum of $15,000 together with interest 
and costs. From such judgment the defendant Gertenbach has ap- 
pealed to this court. 
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CURRIE, J.—Counsel for the defendant Gertenbach correctly urges 
that the learned trial court applied the wrong test, as to the sufficiency 
of evidence necessary to sustain the jury’s answer to the first question 
of the special verdict, in setting the same aside on the ground that such 
answer was “against the great weight and preponderance of the credible 
evidence in the case.” The proper test to have been applied was whether 
there was any credible evidence which supported the jury’s answer. An- 
derson v. Stricker, 1954, 266 Wis. 1, 6, 62 N.W.2d 396; Commerce Ins. 
Co. v. Badger P. & H. Stores, 1953, 265 Wis. 174, 182, 60 N.W.2d 742; 
Czerniakowski v. National Ice & Coal Co., 1948, 252 Wis. 112, 115, 31 
N.W.2d 156; and Wisconsin Telephone Co. v. Russell, 1943, 242 Wis. 
247, 252, 7 N.W.2d 825. 

While we are in accord with the view expressed by the trial court in 
his memorandum decision, that the greater weight of the evidence is 
opposed to the jury’s answer to the first question of the verdict, never- 
theless, the testimony of Gertenbach and his attorney constituted evi- 
dence upon which the jury might ground its finding that the agreement 
was made on or about August 1, 1950, by the bank acting through its 
president, to release Gertenbach from the guaranty if he sold and 
transferred his stock to Schwartz. The credibility of such evidence was 
for the jury. It was therefore error for the trial court to change such 
answer to the jury to such question of the special verdict from “yes” 
to “no.” 

Counsel for the plaintiff bank contend that irrespective of the jury’s 
findings in the special verdict plaintiff is entitled to recover on the con- 
tinuing guaranty against Gertenbach as a matter of law. Among the 
grounds advanced in support of such contention are the following: 


(1) Gertenbach’s liability on the guaranty continued until the re- 
quired written notice of revocation was given by him. 

(2) The alleged promise to release Gertenbach as guarantor is void 
for want of consideration. 

(3) The president of the bank was without authority from the 
board of directors to make the alleged agreement releasing Gertenbach 
as guarantor. 

(4) There is no credible evidence that the directors ever ratified 
the alleged agreement to release Gertenbach from the guaranty. 


In considering the first of the above enumerated contentions, it seems 
to us that counsel has failed to perceive the effect which would neces- 
sarily result from a valid termination of the guaranty. If the contract 
is validly terminated, all of its terms are abrogated and there ceases to 
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exist any requirement with respect to giving written notice of revoca- 
tion. The provision of the instrument covering written notice of revo- 
cation provides a means whereby the guarantors can relieve themselves 
of liability as to any obligations of Gates Golden Grill incurred after 
the giving of the notice, but liabilty of the guarantors still continues as 
to previously contracted indebtedness of such debtor corporation. On 
the other hand, a valid termination would relieve the guarantors from 
all liability whatsoever. 

The law is clear that a guaranty which is required by the Statute of 
Frauds to be in writing may be terminated by a subsequently executed 
oral agreement. Kelly Springfield Tire Co. v. Faulkner, 1937, 191 Wash. 
549, 71 P.2d 382. This is true even though the original instrument of 
guaranty be executed under seal. 3 Corbin on Contracts, p. 222, sec. 
574. The brief submitted in behalf of plaintiff bank urges that to permit 
proof of termination in the form of an oral agreement would violate the 
parol evidence rule because it would vary an express term of the con- 
tract of guaranty, viz., the one requiring that written notice of revoca- 
tion be given. A complete answer to this is found in the following 
statement appearing in 3 Corbin on Contracts, p. 225, sec. 574: 


“The existence and the terms of this modifying or discharging 
agreement can be proved by the same kinds of evidence that are 
admissible to prove any other kind of contract; and one denying 
the making or the terms of such an agreement can support his 
denial by the usual kinds of testimony, written or oral. 


“But after these issues have been determined and the court 
finds, as a fact, the making and the terms of the modifying or 
discharging agreement, we are no longer interested in the terms 
of the antecedent contract for purposes of enforcement of them, 
in so far as those terms have been nullified by the new agreement. 
They are of yesterday; and their jural effect has been nullified by 
the events of today. This is the ordinary substantive law of 
contracts; it is not a rule of evidence and is not stated in the lan- 
guage of evidence, parol or otherwise.” (Emphasis supplied.) 


However, in order to have a valid oral agreement terminating the 
guaranty as to Gertenbach, such new agreement must be supported by 
consideration. It is contended that the alleged parol agreement to re- 
lease Gertenbach lacks such essential element of consideration. Accord- 
ing to the testimony of Gertenbach and Meinecke, Gertenbach refused 
to sell his stock in Gates Golden Grill unless he was released from the 
guaranty, and, after Kruyne in behalf of the bank agreed to such re- 
lease, Gertenbach then proceeded to sell and transfer such stock to Mr. 
and Mrs. Schwartz. The record does not establish that Gertenbach 
had made any binding commitment to sell such stock to Mr. and Mrs. 
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Schwartz prior to the making of such alleged verbal agreement between 
Gertenbach and the bank as to the release of Gertenbach from the guar- 
anty. Therefore, in proceeding to sell and transfer the stock to Mr. and 
Mrs. Schwartz, Gertenbach did something that he had the privilege of 
doing, or not doing, as he saw fit. It is this transfer of the stock to 
Mr. and Mrs. Schwartz which counsel for Gertenbach contends con- 
stituted the consideration for the alleged agreement on the part of the 
bank to release Gertenbach from liability on the guaranty. 

That such act on the part of Gertenbach constituted sufficient con- 
sideration to support the alleged promise of the bank to release him 
from the guaranty, is amply demonstrated by the following statements 
appearing in 1 Williston on Contracts (rev. ed.) pp. 323, 326, secs 102, 
102A: 


“The requirement ordinarily stated for the sufficiency of con- 
sideration to support a promise is, in substance, a detriment in- 
curred by the promisee or a benefit received by the promisor at 
the request of the promisor. .. . 

“Benefit and detriment have a technical meaning. Neither 
the benefit to the promisor nor the detriment to the promisee 
need be actual. ‘It would be a detriment to the promisee, in a 
legal sense, if he, at the request of the promisor and upon the 
strength of that promise, had performed any act which occasioned 
him the slightest trouble or inconvenience, and which he was not 
obliged to perform’ [Bigelow v. Bigelow, 1901, 95 Me. 17, 22, 49 
A. 49.]” 


The definition of consideration referred to in the above quotation 
from Williston on Contracts, that the same may consist of a detriment 
to the promisee or a benefit to the promisor, has been adopted by this 
court. Drovers’ Deposit Nat. Bank v. Tichenor, 1914, 156 Wis. 251, 
256, 145 N.W. 777; Onsrud v. Paulsen, 1935, 219 Wis. 1, 4, 261 N.W. 
541; and Estate of Hatten, 1940, 233 Wis. 199, 219, 288 N.W. 278. 

The fact that the bank may not have received any actual benefit from 
Gertenbach’s sale of his stock to Mr. and Mrs. Schwartz is immaterial. 
As this court pointed out in Estate of Hatten, supra, 233 Wis. at page 
216, 288 N.W. 278, the law is not concerned with mere inadequacy of 
consideration. 

The fact that the alleged verbal agreement releasing Gertenbach 
from the guaranty was supported by legal consideration does not neces- 
sarily mean that such agreement is binding upon the bank. If Kruyne, 
as president of the bank, had no actual or apparent authority to make 
such an agreement, and his act in so doing was not subsequently ratified 
by the board of directors, the contract would not be binding upon the 
bank and would present no valid defense to the bank’s action upon the 
guaranty. 
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This brings us to consideration of the last two contentions advanced 
by counsel for the plaintiff bank, viz., the lack of authority on the part 
of Kruyne to make the alleged agreement, and the alleged absence of 
credible evidence tending to establish ratification by the directors. The 
continuing guaranty was carried on the collateral ledger of the bank 
as an asset of the bank. There is no evidence of any actual authority 
extended to Kruyne as president of the bank to release an asset of this 
kind without its full money’s value having been paid to the bank. The 
general rule applicable to the situation at hand is succinctly stated in 
7 Am.Jur., Banks, p. 185, sec. 250, as follows: 


“He [the president of the bank] cannot, unless specially em- 
powered to do so, release debtors of the bank otherwise than in 
due course and on full payment of their debts.” 


For authorities in support of the above stated principle see annota- 
tions in 11 A.L.R.2d 1305, 1309, 1816; 108 A.L.R. 713, 715 [this annota- 
tion relates to the authority of a bank cashier but is equally applicable 
to a bank president]; 67 A.L.R. 970, 976. 


4 Zollman, Banks and Banking (perm. ed.) p. 259, sec. 2233, states: 


“The release or composition of a debt is a matter peculiarly 
within the province of the directors. It affects, not only the pros- 
perity of the institution, but its very existence. There is no 
necessity for the sole judgment of the president, cashier, or other 
officer of the bank.” 


In State ex rel. Squire v. Frasier, 1938, 188 Ohio St. 283, 13 N.E.2d 
248, it was sought to hold the defendants liable on a note executed to a 
bank originally secured by a real estate mortgage. The evidence in be- 
half of the defendants established a verbal agreement upon the part of 
an executive officer of the payee bank, one Coulton, to release the de- 
fendants from liability on the note in consideration for the defendants 
conveying the mortgaged premises to a purchaser who assumed and 
agreed to pay the indebtedness. The Ohio supreme court held that such 
evidence did not establish a good defense and stated, 18 N.E.2d at 
page 249: 


“Furthermore, an officer of a bank has no inherent power to 
release a debtor from an obligation due the bank, such as a 
promissory note, otherwise than in due course and upon payment. 
If he undertakes to do so on his own initiative and without au- 
thority, he is acting outside the scope of his apparent powers and 
not according to usage, practice, or the usual course of business, 
and the bank will not be bound thereby. [Citing extensive au- 
thorities.] ... 
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“Under the circumstances disclosed in the instant case, the 
burden was on the appellees to show affirmatively that Mr. Coul- 
ton had express authority from the board of directors or the ex- 
ecutive committee of the Union Trust Company to make an 
agreement such as the one alleged, or that he had been allowed 
to exercise independent authority in the same or similar matters 
on other occasions, or that such agreement had been brought to 
the attention of the board or committee and had been duly rati- 
fied.” 


This court in Schwenker v. Parry, 1931, 204 Wis. 590, 595, 236 N.W. 
652, 655, stated: 

“1. A customer dealing with a bank must be presumed to 
know the usual and customary authority of the cashier of the 
bank who is the principal executive officer thereof. Williams v. 
Dorrier, 135 Pa. 445, 19 A. 1024; Columbia Bank v. Morgan, 
supra, page 480 of 198 Wis. [476], 224 N.W. 707. 


“2. One dealing with a bank must be presumed to know that 
a cashier thereof has no authority, express or implied, to give 
away any of the assets of the bank. Markville State Bank v. 
Steinbring, 179 Minn. 246, 228 N.W. 757 (in which many cases 
are cited) .” 


The above quoted principles would be equally applicable to Gerten- 
bach’s dealing in the instant case with Kruyne, president of the bank, 
who, rather than the cashier, was the principal executive officer thereof. 
Furthermore, Gertenbach, in his dealing with Kruyne, was represented 
by Meinecke, who was not only an attorney but also a director of the 
bank, though not such director at the time of trial. 


We consider State ex rel. Squire v. Frasier, supra, to be particularly 
in point upon the issue of Kruyne’s authority as president of the bank 
to make the alleged parol agreement testified to by Gertenbach and 
Meinecke. It will be recalled that in the instant case the bank did ob- 
tain the signatures of Mr. and Mrs. Schwartz as indorsers on the new 
$26,600 note of August 1, 1950, given in renewal of the prior $15,000 
note as to which Gertenbach was liable as guarantor. 

Upon the basis of the authorities hereinbefore cited it is our conclu- 
sion that Kruyne had neither actual nor apparent authority on August 
1, 1950, to enter into the alleged verbal agreement releasing Gertenbach 
from the continuing guaranty. However, if the board of directors later 
ratified Kruyne’s act of releasing Gertenbach, then the alleged agreement 
of release would be binding on the bank. 

The jury found by their answer to the third question of the special 
verdict that there had been ratification or approval on the part of the 
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bank’s directors. In order for this court to affirm the judgment of the 
trial court in finding Gertenbach liable on the guaranty we of necessity 
would have to find in accord with the contention of plaintiff bank’s 
counsel, that there was no credible evidence to support such finding. 
This necessitates a thorough review of the testimony bearing on such 
issue of ratification. 

All the directors constituted the members of the loan committee of 
the bank. It was customary for the loan committee to meet each Thurs- 
day, while the board of directors’ meetings were held once each month. 
The new loans were passed upon by the loan committee, and then the 
action taken at the various loan committee meetings was read and ap- 
proved at a subsequent meeting of the board of directors. At the meet- 
ings of the loan committee it was customary for Mr. Baivier, cashier of 
the bank, to present to the committee sheets on which were typed the 
number of each new loan, the name of the borrower and the amount 
of the loan. The members of the committee then indicated their ap- 
proval of such loans by placing their initials on such sheets. The sheets 
of new loans made by the bank which were acted upon at the loan 
committee meetings of August $rd and August 10, 1950, were received 
in evidence. The $26,600 loan to Gates Golden Grill of August 1, 1950, 
was not listed on these exhibits because it was the practice of the bank 
officers to list only new loans and not old ones, even though the amount 
of a renewal loan might be increased over the amount of the prior loan 
renewed thereby. The action taken by the loan committee with respect 
to the loan committee meetings of August 3 and August 10, 1950, were 
reported to the directors’ meeting held September 12, 1950. The serial 
number of the $26,600 loan was such that, if it had been listed as a new 
loan (which it was not), it would have fallen within the group of loans 
presented at the August 10, 1950, meeting of the loan committee. 

Both Kant and Meinecke were directors of plaintiff bank in 1950, 
but failed of reelection at the January, 1951, annual meeting of the 
bank’s stockholders. Kant was called as an adverse witness by the 
defendant Gertenbach and his testimony as to the ratification issue is as 
follows: 


“Q. Now I will ask you, Mr. Witness, if it isn’t a fact that at 
the meeting of the loan committee Jacobus Kruyne reported to 
you and the other members of the loan committee that Gerten- 
bach had been released upon his obligation, the guaranty? 
A. Yes, sir. 


“Q. And there isn’t any doubt about that in your mind, is 
there? A. Not at all. 


“Q. And I will ask you whether or not it isn’t a fact that 
subsequent and at the meeting of the board of directors, if Mr. 
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Jacobus Kruyne didn’t tell the board of directors, in your pres- 
ence, that Gertenbach had been released from liability on the 
guaranty? A. That is correct. 


“Q. And I will ask you whether or not at that time he didn’t 
justify his loaning this money upon his investigation of the 
Schwartzes in reference to their financial condition? A. That 
is correct. 


“Q. And didn’t he report both to the loan committee and to 
the board of directors that he knew Schwartz to be a good res- 
taurant man? A. All those reports were made to two groups: 
the loan committee and the directors.” 


Meinecke testified that at the meeting of the bank’s board of di- 
rectors following the making of the $26,600 loan of August 1, 1950, Mr. 
Kruyne reported that Gertenbach had been released from the guaranty. 
In respect to this he was asked in cross-examination the following ques- 
tion and gave the following answer thereto: 


“Q. As far as your recollection is at the present time, there 
was no resolution or motion approving the action of Mr. Kruyne 
in releasing Mr. Gertenbach? A. Well, let’s say that there was 
no objection to the actions of Mr. Kruyne as to anything that 
he did because they considered his judgment okay. I imagine if 
someone didn’t like it at the board meeting he would throw up 
his hands and argue with Mr. Kruyne about it. That is the way 
those meetings were handled.” 


Meinecke was also asked whether everything that transpired at a 
bank’s directors’ meeting was recorded in the minutes of the meeting, 
and his answer was: “Well, I don’t think I would be able to answer that. 
I know there were certain pertinent things and motions that would 
certainly go into the minutes.” 

A photostatic copy of the minutes of the bank’s directors’ meeting of 
September 12, 1950, was received in evidence as an exhibit and con- 
tained no reference whatever to releasing Gertenbach from the guaranty 
or of the granting of the $26,600 loan to Gates Golden Grill. Such 
minutes also disclosed the directors present and absent at the loan 
committee meetings of August 3 and 10, 1950, and Kant, while present 
at such directors’ meeting of September 12, 1950, was recorded as 
being absent from said two loan committee meetings. Furthermore 
while the typewritten sheets of the loans approved at the loan committee 
meetings of August 3 and 10, 1950, bore the initials of the members of the 
committee present at such meetings the initials of Kant were missing 
therefrom. Thus Kant’s testimony, that he heard Kruyne report at a 
meeting of the loan committee following the making of the $26,600 loan 
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that Gertenbach had been released from the guaranty, is seriously 
impeached. 


Kruyne, Baivier, the cashier of the bank, and Steinfuhr, another 
director, all testified positively that Kruyne did not report at a meeting 
of either the loan committee or of the directors that Gertenbach had 
been released from the guaranty. Such testimony is corroborated by 
the minutes of the directors’ meeting of September 12, 1950, and the 
absence of any listing of the $26,600 loan from the typewritten lists of 
loans presented at the loan committee meetings of August 3 and 10, 1950, 
which were initialed by the loan committee members present at such 


meetings. 


While the minutes of a corporate meeting are the best evidence of 
what transpired thereat, nevertheless, parol testimony is admissible on 
the part of a person present at such meeting to prove something which 
transpired that was not recorded in the minutes. Huebner v. Advance 
Refrigerator Co., 1929, 200 Wis. 238, 227 N.W. 868, 66 A.L.R. 1325; and 
9 Fletcher, Cyc.Corps., pp. 502 et seq., sec. 4633. 


If the issue of ratification depended upon the credibility of the testi- 
mony of Kant and Meinecke, we would be foreclosed from disturbing 
the jury’s finding that the board of directors had approved the oral agree- 
ment made by Kruyne to release Gertenbach from the guaranty. This 
is because the credibility of witnesses is for the jury and not the court. 
Van Galder v. Snyder, 1948, 254 Wis. 120, 122-123, 35 N.W.2d 187. 
The question as to ratification, therefore, narrows down to whether, if 
Kant’s and Meinecke’s testimony be accepted as true, such testimony 
would be sufficient to support a jury finding of ratification. It is our 
conclusion that it would not. 


9 C.J.S., Banks and Banking, § 201, p. 427, states: 


“In order to be effective as a ratification, the act or conduct 
relied on must have been with knowledye of all the circumstances 
...” (Emphasis supplied.) 


We deem the above stated rule to be particularly applicable to a 
situation where it is sought to spell out ratification on the part of the 
board of directors of a bank of an unauthorized contract by an officer 
based solely on such directors remaining silent and failing to repudiate 
such unauthorized act when informed of the same at a directors’ meet- 
ing. If the directors take formal recorded action approving the act of 
one of the bank’s officers there is an inference that they were sufficiently 
apprised of the material facts relating thereto to make an intelligent 
decision. Such inference cannot be drawn from mere silence on the 
part of the directors. 





| 
| 
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The material fact necessary for the directors of the plaintiff bank to 
know in order that a ratification based upon mere silence and failure to 
repudiate could be found by a jury was that the consideration the bank 
received for the alleged release of Gertenbach on his $15,000 guaranty 
was his sale of his stock in the restaurant to Mr. and Mrs. Schwartz 
which was of no benefit to the bank. Neither Kant’s nor Meinecke’s 
testimony discloses that the directors were informed of such material 
fact. A mere statement by Kruyne that some guarantor, such as Ger- 
tenbach, had been released would not require the directors hearing 
the same to take any action to repudiate such release, because the fact 
communicated does not carry any inference of improper or unauthorized 
conduct. A bank officer has authority to release a guarantor upon pay- 
ment of the obligation to which the guaranty related. 


A bank such as plaintiff has hundreds of outstanding loans and its 
directors can hardly be expected to keep in mind the collateral and 
guaranties covering each individual loan. This is especially true where 
such facts were brought to the attention of the directors some four 
months or more previously as was the case of the original loan to Gates 
Golden Grill made in April, 1950. Without Kruyne informing the di- 
rectors that the debtor whose obligations were guaranteed by Gerten- 
bach was Gates Golden Grill, when he is claimed to have told the di- 
rectors at their meeting of September 12, 1950, that Gertenbach had 
been released from his guaranty, it is doubtful if the directors would 
then have known that the guaranty covered the obligations of such 
debtor. In view of the casual manner in which the alleged release of 
Gertenbach was reported to the directors, according to Meinecke’s testi- 
mony, without any affirmative action being taken by the board thereon, 
there was no duty upon the individual directors to elucidate further 
facts by making any inquiries. We, therefore, cannot assume that the 
directors did know, at the time Kruyne is alleged to have informed 
them that Gertenbach had been released from his guaranty, that such 
guaranty related to the Gates Golden Grill indebtedness. The jury 
would have no right to speculate as to the existence of such fact, and 
the burden was upon Gertenbach to prove the knowledge possessed by 
the directors as to this where ratification is sought to be established by 
acquiescence based upon silence. 


Because Kant also testified that Kruyne justified to the directors the 
loaning of “this money” (the $26,600 loan to Gates Golden Grill of 
August 1, 1950) on the basis of his investigation of the financial condi- 
tion of Mr. and Mrs. Schwartz and the reputation of Mr. Schwartz as a 
good restaurant man, apparently it is the position of Gertenbach’s coun- 
sel that an inference arises that the directors were told Gertenbach was 
released from his guaranty because Schwartz’ indorsement on the new 
note was accepted in lieu thereof. We again must point out that the 
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jury cannot be permitted to speculate as to what Kruyne told the di- 
rectors. It would be building an inference upon an inference if the jury 
were first permitted to infer as to what Kruyne told the directors and 
then, based upon such first inference, to further infer ratification from 
the mere silence of the directors. Standing alone, Kruyne’s alleged jus- 
tification for making the new $26,600 loan to Gates Golden Grill con- 
veyed no intimation to the directors of any improper or unauthorized 
conduct on his part. 


The Iowa court in the case of Iowa State Sav. Bank v. Black, 1894, 
91 Iowa 490, 59 N.W. 283, held that intent of members of a board of 
directors of a bank to ratify an unauthorized act of a bank officer can- 
not be presumed from mere silence. However it is a generally accepted 
rule of the law of agency that affirmance of an agent’s unauthorized 
act may be inferred from a failure to repudiate it. Restatement, 1 
Agency, p. 234, sec. 94. This principle was applied in a bank case in 
Ballston Spa Bank v. Marine Bank, 1862, 16 Wis. 120, but, like in most 
cases where such rule has been applied, the silence of the directors was 
coupled with a retention of benefits of the transaction by the bank. 


In the instant case there was no retention of benefit of the alleged 
unauthorized transaction by the plaintiff bank. Mr. and Mrs. Schwartz, 
and not the plaintiff bank, received the benefit, viz., the transfer by 
Gertenbach of his stock in Gates Golden Grill. Neither Mr. and Mrs. 
Schwartz nor Mr. and Mrs. Gates requested the release of Gertenbach 
from the guaranty as a condition of executing the new $26,600 note, and 
while such new note would not have been received by the bank unless 
Gertenbach had sold his stock to Mr. and Mrs. Schwartz, such note was 
not the consideration which supported Kruyne’s alleged promise to re- 
lease Gertenbach from the guaranty. We consider that the absence of 
any retention of benefit has a material bearing on the duty of the di- 
rectors to repudiate in a situation where there was such a meager dis- 
closure of facts by Kruyne as revealed by the testimony of Meinecke 
and Kant. 


Inasmuch as the alleged agreement on the part of Kruyne to release 
Gertenbach from the guaranty was unauthorized, and Gertenbach has 
failed to prove ratification by the directors of plaintiff bank, the judg- 
ment of the trial court in behalf of the plaintiff must be affirmed. 


Judgment affirmed. 


GEHL, J. (dissenting). 


The majority concede that we must accept as facts that the president 
of the bank, the managing head and principle active officer thereof, agreed 
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to release Gertenbach from the obligation of his guaranty, that there 
was adequate consideration for the promise, and that Gertenbach sold 
his stock in reliance upon the promise and thereby surrendered his right 
to participate in the management of the business which was intended to 
supply the funds required to pay the loan. They concede that Gerten- 
bach’s obligation might have been terminated as he claims it was, that 
the fact that the bank may not have received any actual benefit from 
Gertenbach’s sale of his stock is immaterial, that if the board later 
ratified the president’s act the agreement of release is binding upon the 
bank, and apparently that under some circumstances, at least, ratifica- 
tion may be inferred from silence. They do not dispute that whether 
ratification has been accomplished is a question of fact. 2 Fletcher Corp. 
1183, that the credibility of the witnesses, Kant and Meinecke was for the 
jury, and that ratification need not be shown by the bank’s records. 
9 CJ.S., Banks and Banking, § 201, p. 425. They ground their ultimate 
conclusion solely upon the fact that the members of the board of di- 
rectors were not acquainted with knowledge of the circumstances. They 
quote the testimony of director Kant to the effect that at the meeting 
of the loan committee the president reported that Gertenbach had been 
released upon his guaranty and that the same report was made by him 
to a subsequent meeting of the board of directors; also, that the presi- 
dent “justified his loan to the Schwartzes upon his investigation of their 
financial condition” and that he knew Schwartz to be a good restaurant 
man. They also refer to the testimony of director Meinecke who said 
that at the directors’ meeting the president reported that Gertenbach 
had been released from the guaranty, and that the directors offered no 
objection to the act of the president. 


The testimony of these two witnesses must be accepted as a verity. 
Manifestly the jury believed it, for it is the only evidence in the record 
which supports the finding that the act of the president had been 
ratified by the board of directors. And yet the majority say that the 
board did not have knowledge of the material circumstances. They did 
have knowledge that the president had released Gertenbach without 
their authority. That information was sufficient to put them upon in- 
quiry, inquiry which they should have made if they were not satisfied 
to trust the judgment of the president as to the advisability of releasing 
Gertenbach. Their silence calls for application of the following rule: 


“If, at the time of affirmance, the purported principal is igno- 
rant of material facts involved in the original transaction, he may 
elect to avoid the effect of the affirmance, unless he then manifests 
a willingness to affirm regardless of the incompleteness of his 
knowledge.” (Emphasis supplied.) Restatement of the Law, 
Agency, sec. 91, page 219. 
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In comment e under the same section it is said: 


“Where the purported principal is shown to have knowledge 
of facts which would lead a person of ordinary prudence to inves- 
tigate further, and he fails to make such investigation, his affirm- 
ance without qualification is evidence that he is willing to ratify 
upon the knowledge which he has. Likewise, if, learning that 
one who had no authority acted for him, he affirms without 
qualification and without investigation, when he has reason to be- 
lieve that he does not know all the facts, it may be inferred that 
he is willing to assume the risks of facts of which he has no 
knowledge.” 


It is undisputed that the president of the bank was given very broad 
authority. He testified that his authority in making loans was unlimited 
except by banking law; that he could make any loan he wanted to so 
long as it complied with the requirements of state law, and that he 
made the $26,600 loan to the Gates and the Schwartzes on his own au- 
thority. That is indeed evidence that the bank’s directors held their 
president out as having unusual authority, demonstrates their confi- 
dence in him, and undoubtedly explains why they were content to rely 
upon his judgment when he told them that he had released Gertenbach. 


“Directors [of a bank] cannot, in justice to those who deal 
with the bank, shut their eyes to what is going on around them. 
It is their duty to use ordinary diligence in ascertaining the con- 
dition of its business, and to exercise reasonable control and su- 
pervision of its officers. They have something more to do than, 
from time to time, to elect the officers of the bank, and to make 
declarations of dividends. That which they ought, by proper dili- 
gence, to have known as to the general course of business in the 
bank, they may be presumed to have known in any contest be- 
tween the corporation and those who are justified by the cir- 
cumstances in dealing with its officers upon the basis of that 
course of business.” Martin v. Webb, 110 U.S. 7, 3 S.Ct. 428, 
433, 28 L.Ed. 49. 


I do not believe that the members of the board should be permitted 
to say in effect, as the majority obviously would have them say, that 
they knew that the president had released Gertenbach, that they ratified 
his act but did not know why they were doing it, and that therefore 
their ratification is ineffective. 

Because it is clear to me that there is credible evidence to support all 
of the jury’s findings I would reverse and order judgment on the verdict 
for defendant Gertenbach. 
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Bank Manager’s Position as “Sole Actor” 
Prevents Recovery on Notes 


In the May 1954 issue of the Banking Law Journal (71 
B. L. J. 865), a federal district court case was reported con- 
cerning the inability of a bank to recover on two notes it held 
because it was not a holder in due course. It was held not to be 
such a holder because the bank manager’s knowledge of a 
scheme to defraud one of the bank’s depositors out of certain 
funds by use of the notes was held imputable to the bank. This 
case has been appealed to the Circuit Court of Appeals in the 
Ninth Circuit and that court has approved the ruling of the 
lower court against the bank but for slightly different reasons. 


One Davis and Mrs. Arnold joined forces (evidently his 
talent and her money) for the purpose of constructing a build- 
ing under a government contract. Davis gave the bank a 
note supposedly on behalf of the partnership but when the 
bank sought to collect it from Mrs. Arnold she was able to 
prove this was only a joint venture and not a partnership with 
Davis and that therefore Davis had no express power to bind 
her on the note. The court did however explore whether or 
not Davis had any implied authority to bind the firm. After 
consideration it ruled that he did not. The manager of the 
bank was fully conversant with the facts surrounding the as- 
sociation and since he was the “sole actor” for the bank, his 
knowledge of the limited authority Davis had was imputed to 
the bank. The bank could not say on one hand that the facts 
implied Davis had authority to bind the firm when, on the other 
hand, the sole actor for the bank was the manager who knew 
this was only a limited joint venture. Matanuska Valley Bank 
v. Arnold, United States Court of Appeals, Ninth Circuit, 
223 F.2d 778. The opinion of the court is as follows: 


ORR, C.J.—Appellant, plaintiff in the lower court, sued appellees, 
defendants in the lower court, to recover payment of three notes pur- 
ported to have been executed on behalf of a partnership consisting of 
appellees, Mrs. Irene Arnold and Willard Davis, and signed by Willard 


NOTE—For similar decisions see B. L. J. Digest (Fifth Edition) §1187. 
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Davis. We shall hereafter refer to the parties as Mrs. Arnold, Davis, 
and the bank. Mrs. Arnold disclaimed liability on the notes and 
counterclaimed against the bank for alleged damages sustained by her 
because of an alleged breach of a deposit contract with the partner- 
ship. Judgments in her favor were rendered by the trial court by deny- 
ing relief to the bank on its suit on the notes, and granting her relief 
on the counterclaim against the bank, D.C., 116 F.Supp. 32. 


Davis was engaged in the contracting business in Palmer, a small 
community in Alaska. He secured a contract from the United States 
to erect a garage and storage building. Being without sufficient funds 
to enable him to finance the project, he contacted Mrs. Arnold, whose 
credit at the bank was good, and induced her to enter into an agree- 
ment with him for the purpose of carrying out the contract. Mrs. 
Arnold was to secure the bond required by the contract and to supply 
the capital necessary to carry the work until it could be paid for out 
of the progress payments on the contract. Pursuant to the agreement 
Mrs. Arnold executed two notes of $5,000 each in favor of the bank. 
The bank placed $10,000 to the credit of the partnership and the money 
was used in starting the construction of the garage and storage build- 
ing. At the time of the execution of the two $5,000 notes, it was ex- 
pressly understood that they were to be paid out of the proceeds to be 
derived from the building project. In the course of time one of the 
$5,000 notes was paid from such proceeds, the note cancelled and re- 
turned to Mrs. Arnold. 


Later, Davis, without consulting Mrs. Arnold, or in any manner 
informing her of his intended action, executed a note in favor of the 
bank in the sum of $5,100, signing the name of the partnership, Davis 
Construction Company, by Willard Davis, thereto. This note was ac- 
cepted as payment of the remaining $5,000 note held by the bank and 
executed by Mrs. Arnold and later the note was returned to her. Sub- 
sequently, two other notes in suit, each in the sum of $3,000, were 
executed by Davis, signed, Davis Construction Company, Willard Davis. 


Davis seems to have had other business ventures during the period 
in question and was not careful in segregating the financial transactions 
of the one from the other, with the result that funds were commingled, 
and indebtedness incurred in transactions other than the partnership 
project were paid for out of funds in the partnership account. 


The notes in the sums of $5,100, $3,000, and $3,000, were not paid 
and the bank sought to hold Mrs. Arnold, apparently the only solvent 
member of the partnership, liable. She defended on the ground that 
Davis had no authority, either apparent or real, to bind the partner- 
ship by his sole signature. 

The sole purpose of the partnership agreement between Mrs. Arnold 
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and Davis was to build the garage and storage building for the United 
States. A written agreement was executed between Mrs. Arnold and 
Davis which specifically provides that “said partnership shall continue 
only for the performance of said contract, and upon completion of said 
contract, said partnership is automatically terminated.” It is further 
provided that “this partnership is formed solely for the purpose of com- 
pleting the said contract, and that all other undertakings of the in- 
dividual partners shall not be considered as part of the assets of this 
partnership, nor will either party have the right to call upon the other 
for any interest not directly connected with the contract.” That the 
provisions of the contract limiting its operation to the one undertaking 
were strictly adhered to by Mrs. Arnold is amply supported by the 
record. That the partnership agreement was for a single purpose 
establishes the association of the parties as a joint venture, and that 
they were not in trading. See, Walls v. Gribble, 1942, 168 Or. 542, 545- 
546, 124 P.2d 713. A joint venture is distinguished from a partnership 
in that one member cannot bind another unless he has either express 
authority or authority implied from the necessities of the particular 
transaction with which the joint venture is concerned. See American 
Mut. Liability Ins. Co. v. Hanna, Zabriskie and Dacron, 1941, 297 
Mich. 599, 298 N.W. 296, 299. Davis, as a joint adventurer, did not have 
the general implied authority of a partner in an ordinary trading or 
commercial partnership. 


The power of one joint venturer to bind another must be derived 
from express authority or by implication from the nature of the agree- 
ment in the particular circumstances of each case. 


In the instant case we find no evidence of express authority having 
been given Davis to execute the note on behalf of the firm, nor can 
authority be implied. We have a situation where the parties were 
contemplating no long range operation which might carry with it 
future financing by means of borrowing. The parties must have con- 
templated that the contract price would finance the job; that the 
necessary preliminary financing would be taken care of by the $10,- 
000 advanced by the bank and secured by Mrs. Arnold’s notes; that 
progress payments would take care of all future expenses and provide 
funds for the repayment to the bank of the money advanced on the 
notes executed by Mrs. Arnold. It seems clear that the proper implica- 
tion to be drawn from all the circumstances is that if future borrowing 
became necessary the manner in which it would be accomplished was 
a matter for future agreement. 


We now consider whether Davis had apparent authority to bind 
the firm. Maze, the manager of the bank was fully conversant with the 
agreement between Davis and Mrs. Arnold and the circumstances sur- 
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rounding it. If the knowledge of Maze can be imputed to the bank 
there can have been no apparent authority. The bank argues that 
the knowledge of its agent, Maze, should not be imputed to it for tl} 
the reason that Maze was acting adversely to the interests of ap- l 
pellant, his principal. This argument is bottomed on a finding of the 
trial court that a scheme existed on the part of Maze and Davis to 
defraud Mrs. Arnold and that said scheme involved covertly extend- 
ing the bank’s credit to Davis on behalf of the firm for use on other 
than firm’s business. 


But assuming that Maze was acting adversely to appellant, his 
principal, his knowledge should nevertheless be imputed to appellant 
under the sole actor doctrine. Munroe v. Harriman, 2 Cir., 1936, 85 F.2d 
493, 111 A.L.R. 657, certiorari denied Harriman Nat. Bank & Trust Co. 
v. Munroe, 299 U. S. 601, 57 S.Ct. 194, 81 L.Ed. 443; cf. Restatement, 
Agency, § 282, sub. c. Maze was the manager of the bank and appears 
to have been in complete charge of its affairs; he was the sole representa- 
tive of the bank in all dealings connected with the execution of the \\ 
notes upon which this suit is brought. The bank is foreclosed from i) 
taking the inconsistent position of claiming on the one hand apparent 
authority based upon dealings with its sole agent, Maze, and on 
the other hand disclaiming the imputation of Maze’s knowledge. That 
Maze was a sole actor is made more apparent by the fact that the bank 
was situated in a small town and it is common knowledge that in such 
places a banker has quite a close acquaintanceship with the residents 
and their business transactions. 



















There exists an additional reason why Davis had no authority 
to bind the firm, at least insofar as the note in the sum of $3,000, ex- 
ecuted by Davis on the 17th day of October, 1951, is concerned. The 
trial court found that the money received by Davis from the bank on the 
firm’s notes executed by him was used in the construction of a house 
for Maze and the Butte Road House. An examination of the bank 
statements received by the firm discloses that the $3,000 borrowed 
on the firm’s note dated October 17, 1951, was never placed to the 
credit of the firm. This fact supports the trial court’s finding to the ‘ 
extent that at least the sum of $3,000 was used for purposes other / 
than the business of the firm. Davis certainly had no authority to 

bind the firm for money received on notes executed by him where 

the proceeds were used for other than partnership business. Cf. Dowl- 

ing v. Exchange Bank of Boston, 1892, 145 U.S. 512, 12 S.Ct. 928, 36 

L.Ed. 795. 


The bank suggests that Mrs. Arnold should be estopped from set- 
ting up Davis’ lack of authority to give the renewal note because of a 
benefit received therefrom by her in the discharge of her individual 





= 2 


THE BANKING LAW JOURNAL 189 


note through the acceptance of the renewal note in payment. Had Maze 
and Davis carried out the agreement entered into with Mrs. Arnold, the 
individual note, rather than being renewed, would have been paid from 
the progress payments on the construction contract. Mrs. Arnold re- 
ceived no benefit through the action of Davis and Maze in discharging 
her note by a renewal rather than by payment from the funds available 
from payments on the contract. 


The bank urges that it is a holder in due course. It is unnecessary 
to determine whether a holder in due course can prevail over the de- 
fenses here asserted, because the bank must be considered to have taken 
the notes with notice of Davis’ lack of authority. As heretofore stated, 
under the sole actor doctrine, Maze’s knowledge is to be imputed to the 
bank. Munroe v. Harriman, supra. Maze, having knowledge of the 
entire transaction and relationship between Davis and Mrs. Arnold, 
ought to have known that Davis had no authority to execute notes on 
behalf of the firm. 


Mrs. Arnold counterclaimed against the bank for breach of its con- 
tract of deposit with the firm. While the construction work was in 
progress Mrs. Arnold temporarily left the Territory of Alaska, and, 
inasmuch as she would not be present to sign checks, it was made a 
provision of the contract of deposit of the firm’s account with the bank 
that all checks drawn on the firm’s account must be signed by Davis 
and counter-signed by Maze, who was to see to it that the checks were 
drawn in connection with, and in payment for, work on the buildings 
being erected for the United States. In support of her counterclaim 
appellee established that $3,949.87 was paid out of the firm’s account 
on checks not counter-signed by Maze and used on other than firm 
business. Mrs. Arnold thereby established breach of contract by the 
bank. Cf. Henderson v. Greeley National Bank, 111 Colo. 365, 142 
P.2d 480, 1943. 


The evidence further discloses that Davis had placed in the partner- 
ship account sums of money realized from activities in which he was en- 
gaged other than the firm enterprise. No evidence of the amount re- 
ceived from other sources appears; in fact, knowledge of such an amount 
could not be had by Mrs. Arnold in the absence of an accounting, and 
no accounting having been had the evidence produced in support of the 
counterclaim is insufficient to sustain it. We understand that an ac- 
counting is being sought. 


The judgment on the counterclaim is reversed with directions to the 
trial court to grant a new trial thereon to be had after accounting suit 
has been finally terminated. 


The judgment denying recovery on the notes sued upon is affirmed. 
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Company Held Not to Be Holder in 
Due Course of Trade Acceptances 


Trade acceptances which are usually characterized as 
drafts or bills of exchange drawn by a seller on a purchaser 
of goods and accepted by the purchaser are generally governed 
by the rules of law applicable to negotiable instruments. In 
a recent case dealing with trade acceptances a court ruled 
that the plaintiffs who claimed to have purchased certain trade 
acceptances for value and in good faith were not entitled to 
collect them from the maker where it was shown that the plain- 
tiffs were not in fact the real owners of the acceptances but were 
merely “carrying out an understanding had with payee com- 
pany to assist in collecting the trade acceptances.” Because the 
plaintiffs were not actually holders in due course they were 
subject to the valid defenses of the maker who was able to 
prove that there had been inadequate consideration for the 
trade acceptances and that there had been fraud in the induce- 
ment of the execution of the instruments. Salitan and Little v. 
Divelbiss, Supreme Court of Oklahoma, 286 P.2d 724. The 
opinion of the court is as follows: 


JOHNSON, C.J.—The plaintiffs in error brought an action to re- 
cover a money judgment against the defendant in error on three trade 
acceptances. The jury returned a verdict in favor of the defendant and 
the judgment of the trial court was in accord with the verdict. The 
plaintiffs have appealed. 


The instruments in this suit are three original trade acceptances, 
payable to the order of Sterling Materials Company, Inc., all of which 
are dated May 18, 1951, at Medford, Oklahoma, and addressed to Ray 
Divelbiss and due respectively September 1, 1951, October 1, 1951, and 
November 1, 1951. The first two are in the sum of $307 each and the 
third is for $308.30. All were accepted at Medford, Oklahoma, on May 
25, 1951, and made payable at the Grant City Bank, Medford, Okla- 
homa and allegedly purchased from the Sterling Materials Company, 
Inc. May 29, 1951, by Samuel S. Salitan and David Little, Co-partners, 
d/b/a Credit Industrial Company, by reason of which Credit Industrial 
Company allegedly became “holder in due course” of said instruments. 


The instruments are in the form of “Trade Acceptances.” A trade 


NOTE—For similar decisions see B. L. J. Digest (Fifth Edition) §1554. 





THE BANKING LAW JOURNAL 191 


acceptance is a draft or bill of exchange drawn by the seller on the pur- 
chaser of goods sold, and accepted by such purchaser, Atterbury v. Bank 
of Washington Heights (N.Y.) 149 N.E. 841, and governed generally 
by the rules of law applicable to negotiable instruments. 


The right to recover, if any, is dependent upon whether Credit In- 
dustrial Company was an innocent purchaser for value, without notice 
of any defeat (or holder in due course) of the trade acceptances which 
had been endorsed by the payee and delivered to it. Credit Industrial 
Company contends that it so purchased the instruments. 


The defendant defended the action by denying that plaintiffs were 
innocent purchasers of the instruments by alleging failure of considera- 
tion, fraud in the inducement of the execution of the instruments, breach 
of express verbal warranty, and a breach of implied warranty of fitness 
of goods purchased and that the payee of the instruments is the real 
party in interest and that plaintiffs have substituted themselves as plain- 
tiffs without right. 


The undisputed facts developed in the case from defendant’s evi- 
dence are substantially that Sterling Materials Company, through its 
representatives, made arrangements with defendant, Divelbiss, for the 
sale of a roofing compound manufactured by Sterling Materials Com- 
pany by the trade name of “Asbestolene.” As part of this arrangement 
the defendant was promised an exclusive countywide dealership for the 
product, a progressive advertising campaign to be conducted by Sterling 
Materials Company, and a sales force from Sterling Materials Company 
to sell the product in the county. 


Subsequently, the “Asbestolene,” when applied to a roof by a cus- 
tomer, proved worthless and the defendant refunded the amount of the 
sale and tendered the remainder of the roofing materials on hand as 
the company’s dealer back to Sterling Materials Company. Other dealer- 
ships were granted by Sterling Materials Company within the county, 
without the knowledge or consent of defendant; the advertising cam- 
paign promised defendant was never conducted; and the sales force of 
the company made but one appearance in the county in an effort to 
sell the product. 


The plaintiff's action was based upon the trade acceptances, which 
were payable to order of Sterling Materials Company, Inc. The trade 
acceptances were attached to plaintiff's petition as Exhibits A-1, A-2 
and A-3 as required by 12 0.S.1951 § 296 and made a part thereof. None 
of the exhibited trade acceptances bore an endorsement from the payee, 
Sterling Materials Company, to the plaintiffs, such as would constitute 
them holders in due course, contrary to the allegations of plaintiffs’ peti- 
tion that plaintiffs were the holders in due course of said trade accept- 
ances; consequently, the terms and provisions of the exhibits should 
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govern. See Crockett v. Root, 194 Okl. 3, 146 P.2d 555, and cited cases. 
However, (over defendant’s objections) upon the trial of the case, the 
trade acceptances were admitted as evidence upon oral proof that the 
plaintiff had, before maturity, acquired the trade acceptances from the 
payee giving a check therefor, which (check was not introduced in evi- 
dence) was purportedly duly paid in its regular course of business of 
purchasing commercial paper at discount. 


In this connection plaintiffs claim, in addition to their claim of being 
holders in due course of the trade acceptances, that reversible error was 
committed in admitting, over their objections, as evidence, a letter 
received by defendant from Sterling Materials Company after payment 
of the trade acceptances was refused which letter (dated March 3, 1952) 
attempted to collect upon the instruments now sued upon or in the alter- 
native to execute renewal trade acceptances, allowing extension of time 
for payment thereof, and in refusing to grant a new trial on the grounds 
that the verdict and judgment was not sustained by the evidence, and 
was contrary to law. 


The principal complaint made by defendant in the case at bar is 
that plaintiffs did not acquire the trade acceptances in good faith and 
for value as provided for under Section 122, Title 48 0.S8.1951, and 
were therefore not “holder[s] in due course.” And, not being holders in 
due course, the trade acceptances were subject to the same defenses as 
if they were non-negotiable. 48 O.S.1951 § 126; Stevens v. Wey, 139 
OkI. 210, 281 P. 780. 


The facts hereinbefore narrated tend to prove that plaintiffs did not 
purchase the trade acceptances outright and in good faith, but were 
merely carrying out an understanding had with payee company to assist 
in collecting the trade acceptances. There are facts and circumstances 
in evidence, which indicate that payee is the real party in interest in- 
stead of plaintiffs. The evidence and permissible inferences tended to 
establish defendant’s contention that plaintiffs were not holders in due 
course of the trade acceptances and did not buy the trade acceptances 
in good faith nor pay value therefor so as to constitute them holders in 
due course, all of which raised issues of fact to be determined by the 
jury under proper instructions. The jury having determined the ques- 
tions in favor of defendant, and being sustained by competent evidence, 
the jury’s findings on the issues are binding on this Court on appeal. 
Stevens v. Wey, supra. 


Finding no substantial errors in the record, and holding that the 
judgment is sustained by the evidence and not contrary to law, the 
judgment is affirmed. 


WILLIAMS, V. C. J., and WELCH, CORN, BLACKBIRD and 
JACKSON, JJ., concur. 
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Bank Not Liable on Signature Guarantee 


Because of Statute of Limitations 


The general confusion concerning the law of signature 
guarantees was illustrated recently when two banks took op- 
posite positions in a suit brought by one of the bank’s deposi- 
tors. The plaintiff brought suit against one bank in 1954 
alleging the bank had wrongly paid over plaintiff’s funds to 
the second bank in 1935 on the basis of a forged signature. The 
first bank brought the second bank into the suit and claimed 
that ultimate responsibility lay with it since the second bank to 
which payment had been made had guaranteed plaintiff's 
signature. 


The bank which made payment claimed the signature 
guaranty was a contract of indemnity by the second bank and 
that consequently the cause of action on the contract did not 
exist until the forgery was discovered in 1954. If this were 
true the suit against the second bank would not be barred 
by the six year statute of limitations. The court was unwill- 
ing to accept this theory concerning signature guarantees, 
however, and ruled in favor of the guarantying bank, reason- 
ing that the loss occurred at the time the first bank made pay- 
ment. The signature guarantee was a guarantee of genuine- 
ness only and when the first bank made payment in 1935 the 
guaranty was broken, at which time the loss occurred and the 
cause of action accrued. Teepell v. Jefferson County Savings 
Bank, Watertown National Bank, Third Party Defendant, 
Supreme Court of New York, 144 N.Y.S.2d 48. The opinion 
of the court is as follows: 


DEL VECCHIO, J.—This is a motion by the third party defendant 
to dismiss the complaint of the third party plaintiff upon the ground 
that the alleged cause of action is barred by the six-year statute of 
limitations. 

Plaintiff Curtiss Fenwick Teepell in a complaint served in 1954 
alleges that in 1935 he was an infant about eight ‘years of age; that he 
then had on deposit in the Jefferson Bank $3,322.03, representing sev- 
eral deposits made for his benefit in an account previously opened and 


NOTE—For similar decisions see B. L. J. Digest (Fifth Edition) §1397. 
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for which a passbook had been issued in his name; that on January 
3, 1935 the Jefferson Bank wrongfully and negligently paid out $3,321.03 
to the Watertown Bank on an order presented without the passbook 
and bearing plaintiff's forged signature. Plaintiff demands judgment 
against the Jefferson Bank for reimbursement, interest and damages. 


The Jefferson Bank served a third party summons and complaint 
upon the Watertown Bank demanding judgment for any sum plaintiff 
may recover, alleging that on January 3, 1935 it received an order bear- 
ing the signature “Curtiss Fenwick Teepell” and directing that $3,321.03 
be paid to the order of the Watertown National Bank. Under the signa- 
ture was written: 


“Signature guaranteed by Watertown National Bank, R. A. 
Van Dusen, Cashier” 


The Jefferson Bank also alleges that it honored the order in reliance 
upon the above guaranty and asserts that it had no knowledge that 
plaintiff's signature was forged nor notice thereof until 1954 when 
plaintiff commenced his action. 


The Watertown Bank asks for dismissal of the third party complaint 
upon the ground that the express guaranty of plaintiff’s signature is a 
warranty of its genuineness and if the Jefferson Bank made payment 
on a forged order the guaranty was broken on January 3, 1935 at which 
time the loss occurred and the cause of action accrued. 


The Jefferson Bank, on the other hand, seeks to charge the Water- 
town Bank with liability by reason of the breach of an alleged contract 
of indemnity which it claims was created by guaranteeing the signa- 
ture of plaintiff upon which the cause of action does not accrue until 
discovery of the forgery and payment to its depositor. 


This Court is unable to accept the theory thus advanced. The loss 
to the Jefferson Bank occurred when it paid the funds to the Water- 
town Bank in reliance upon the certification of the depositor’s signa- 
ture. It might have sued then to recover those funds upon the express 
contract guaranteeing the genuineness of the plaintiff’s signature. Co- 
lumbia Casualty Co. v. Yanowe, 158 Misc. 749, 286 N.Y.S. 859. 


The right of action against the Watertown Bank did not depend 
upon any express or implied promise to indemnify the Jefferson Bank for 
any loss after discovery of the forgery and guaranteeing the genuine- 
ness of plaintiff's signature did not make the Watertown Bank an in- 
demnitor. 


It is well settled that if a bank upon which a check is drawn pay- 
able to a particular person or order pays the amount of the check to 
one presenting it with a forged endorsement of the payee’s name, a 
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right of action to recover back the money accrues at the date of the 
payment and the statute of limitations begins to run from that date. 
Leather Manufacturers’ Nat. Bank v. Merchants’ Bank, 128 U.S. 26, 
9 S.Ct. 3, 32 L.Ed. 342. 


In Mt. Vernon Trust Co. v. Federal Reserve Bank, 182 Misc. 7, 45 
N.Y.S.2d 316, affirmed 267 App.Div. 882, 46 N.Y.S.2d 450, affirmed 
293 N.Y. 654, 56 N.E.2d 254, plaintiff made payment to defendant on 
checks bearing forged endorsements and upon which defendant had 


stamped: 


“Pay any bank, banker or trust co. or order—Prior endorse- 
ments guaranteed (date of defendant’s endorsement) —Federal 
Reserve Bank of N. Y.” (See Record on Appeal) 


The action to recover the amounts paid was commenced more than 
six years after payment of the checks but within six years of discovery 
of the forgery, upon the theory that defendant’s endorsement, quoted 
above, was a contract of indemnity against any loss which plaintiff 
might sustain as a result of the prior endorsements. In granting de- 
fendant’s motion to dismiss the complaint as barred by the statute of 
limitations, the Court held that the defendant had merely guaranteed 
the genuineness of prior endorsements, that the guaranty was broken 
immediately upon transfer of the instruments, that the plaintiff bank 
was entitled to sue for breach of the guaranty immediately upon its 
payment of the checks, and that the six-year statute of limitations 
began to run at that time and not after the forgery was discovered and 
payment made for a second time. At page 318 of 45 N.Y.S.2d the Court 
said: 


“In a legal sense the loss to the plaintiff bank occurred when 
it was induced to pay the checks upon forged endorsements. It 
thereby lost the amount which it paid. It could have immediately 
commenced the action to recover such payment. Its liability to 
the proper payee of the checks still continued and from the stand- 
point of the payee, no payment whatever had been made by the 
plaintiff bank.” 


This Court is unable to find any distinction between payment on a 
guaranteed forged endorsement and payment of a check or order on 
which the guaranteed signature of the maker is a forgery. 


The third party defendant’s motion for dismissal of the third party 
complaint is granted, with leave, within 20 days, to serve an amended 
third-party complaint. 


Order accordingly. 








196 THE BANKING LAW JOURNAL 


Contradictory Testimony Not Conclusive 
in Case Against Bank 


An interesting case has been decided in ‘Texas, a case which 
affords the opportunity for bankers to read actual testimony 
which is ordinarily not found in the printed decisions. This 
was a suit by a bank customer to recover double the amount 
of interest paid to the bank on the ground that the interest 
was usurious. The bank contended it had not loaned money 
to its customer on the basis of his invoices and notes, but had 
rather bought invoices at a discount on goods manufactured 
by the customer and taken his notes to secure payment of the 
invoices. After trial the Jury came in with answers on special 
issues submitted to it and the judge claimed some of the an- 
swers were irreconcilable with others. Because of this he rend- 
ered what is called a “judgment nothwithstanding the verdict” 
in favor of the bank. 

When the customer appealed the appellate court determined 
that the trial court was wrong in accepting as a conclusive 
admission against himself certain testimony of the customer 
which was only a contradiction of his prior testimony. That 
is, the court subscribed to the rule that conclusive effect can- 
not be given to testimony on cross examination which contradicts 
testimony given on direct examination and that such con- 
tradiction only raises an issue of fact to be decided by the jury. 

Although this decision seems to be on rather technical, legal 
grounds, the case does typify the sort of situation bankers may 
get into when suit is brought against them and lengthy oral 
testimony is involved. T'ackett v. Stephenville State Bank, 
Court of Civil Appeals of Texas, 282 S.W.2d 921. The opinion 
of the court is as follows: 


LONG, J.—T. P. Tackett instituted this suit against the Stephenville 
State Bank to recover double the amount of usurious interest alleged 
to have been paid by him to the bank on 116 promissory notes. The 
Bank contended that it had not loaned money to Tackett but, on the 
contrary, had bought invoices on goods manufactured by Tackett and 
that the notes had been given to secure and guarantee the payment 


NOTE—For similar decisions see B. L. J. Digest (Fifth Edition) §1564. 
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of such invoices. Upon a trial before the court with the aid of a jury, 
the jury found that Tackett borrowed money as represented by the 
notes introduced in evidence from the Bank; that it was agreed bet- 
ween Tackett and the Bank that the notes, which were not usurious on 
their face, would be paid from proceeds from the invoices; that the 
notes were executed and delivered by Tackett to the Bank conditionally 
guaranteeing the invoices; that the Bank accepted the notes as a con- 
ditional guarantee for the invoices sold on that particular occasion 
and that the amounts paid to the Bank by Tackett were for discounts 
for the sale of invoices. The jury failed to answer special issue No. 4 
inquiring whether the notes offered in evidence, dated from November 
21, 1952 to December 7, 1953, were made due and payable to the Bank 
90 days from their due dates as a scheme and subterfuge to avoid the 
usury laws of this State. 

The jury, on November 4, 1954, returned into open court with their 
verdict and the court determined the answers of the jury to the first 
three special issues were in irreconcilable conflict with the answers of 
the jury to the last three special issues and so advised the jury and sent 
it back for further deliberations. Thereafter, the jury returned into 
open court with its verdict without making any change in the answers 
to said special issues and the court accepted said verdict, discharged the 
jury and it was filed and entered in the minutes of the court. 

On November 5, 1954, the defendant filed a motion for judgment 
notwithstanding the verdict of the jury. Said motion, among other things, 
was on the ground that at the close of the evidence the court should 
have granted the motion of defendant for an instructed verdict. The 
court granted said motion for judgment notwithstanding the verdict 
and entered a judgment that Tackett take nothing. The court found 
in said judgment, as a matter of law, that the judicial admissions made 
while testifying by the plaintiff Tackett and by his auditor, Carl Crim- 
mins, that the transactions before the court were sales of invoices 
rather than loans and admitted positive and definite facts which defeat 
the plaintiff's right to recover and as such judicial admissions were not 
subsequently modified or explained showing a slip of the tongue or a 
mistake in such testimony, the facts are conclusive. 

The court further found that said judicial admissions coincided and 
agreed with the pleadings and proof of the Bank. From this judgment, 
Tackett has duly appealed. 

The record discloses that Tackett, since 1944, has been engaged in 
manufacturing wearing apparel for women in the city of Stephenville; 
that for a period of years, beginning in June, 1952, Tackett obtained 
from the Stephenville State Bank various sums of money. It was the 
contention of Tackett that he was borrowing the money from the Bank 
for the purpose of carrying on his business. It was the contention of 
the Bank that it was buying invoices from Tackett at a discount of 
two per cent. The Bank further contended that the notes in question 
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executed by Tackett to the Bank were given to guarantee that Tackett 
would not build an invoice until after he had received an order and 
shipped the same and that the merchandise would be accepted by 
the retail store buyer. 

The trial court took the view that Tackett and his auditor, Carl 
Crimmins, had both testified positively that the notes were given to 
guarantee the invoices as contended by the Bank and that the Bank 
was not loaning Tackett money but was buying invoices. 

It is conclusively shown that Carl Crimmins was not the agent or 
employee of appellant at the time of the trial. He had long since severed 
his connection with appellant. He was called as a witness by appellee. 
Appellant was not bound by his testimony. The testimony of Crimmins 
could not be classed as a judicial admission. Delgado v. Delgado, Tex. 
Civ.App., 253 S.W.2d 708. 

We will next consider whether the evidence of Tackett was such 
that it constituted a judicial admission and that the court was justified 
in rendering judgment against him. We have carefully studied the 
statement of facts. Tackett testified positively on direct examination 
that he was borrowing money from the Bank; that he was not selling 
the Bank invoices at a discount; that the invoices were given as col- 
lateral for the money he was borrowing. 

Appellant testified upon cross examination as follows: 


“Q. Now, Mr. Tackett, you contend, I believe, that you put 
your invoices up there at the Bank as collateral. A. Yes, sir. 

“Q. To secure this note when you signed that note, is that 
right? A. Yes, sir. 

“Q. You didn’t have any conversation with Mr. Maguire 
about selling him $1,934.50 worth of invoices at that particular 
time, did you? A. I must have to arrive at that odd figure. 

“Q. Now, Mr. Tackett, as a matter of fact you sold him $1,- 
934.50 worth of invoices at that time and he discounted them two 
per cent and gave you back $1,895.81, didn’t he? A. That was 
what was deposited to my account; yes, sir. 

“Q. And you actually sold him that many invoices in that 
transaction, didn’t you? A. Yes, sir. 

“Q. Of course you did. Those invoices went out of your 
hands never to return again unless the merchandise was rejected 
and then you had the right to substitute that with other invoices, 
didn’t you? A. Yes, sir. 

“Q. That’s true. Now, Mr. Tackett, that is true with every 
one of these notes that has been introduced in evidence here. 
For example, I will just take any one of them here. There is 
one right there for $2,300.00, dated July 25, 1953? A. Yes, sir.” 


* * * * . 


“Q. You make up a lot of invoices down there in the 
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privacy of your office, don’t you? A. Yes, sir. 
“Q. And you sold a lot of them to The Stephenville State 
Bank, didn’t you? A. I sure did.” 


* -_ * * * 


“A. No. Will you please ask me what you just asked me there? 

“Q. Well, I ask you if Mr. Maguire didn’t mark the note paid 
and give it back to you after the bank received the money for 
the particular invoices that you sold on the occasions you put 
the note up? A. Yes, he gave me the note. 

Q. Why, of course, he did. Now, Mr. Tackett, you set out 
here something like a 116 or 118 notes there when you started, 
didn’t you? A. Yes, sir. 

“Q. Of course, you are down now to about 105 or 106, aren’t 
you? You have drawn one out here, and you are down now 
considerably less. But on each occasion when you gave one of 
those notes that has been introduced in evidence you carried 
invoices down there to the bank and sold them, and you gave that 
note to guarantee the payment of those invoices, didn’t you? 


A. Yes, sir.” 
* * _ * % 


“Q. But you gave the note to the bank to guarantee that 
the invoices were bona fide, and was built upon an order that you 
had received, built upon an order that you had shipped, built 
upon an order that would be accepted at the other end of the 
line. Now, that was what you were doing when you gave that 
note, weren’t you? A. Sure.” 


* * * 7 * 


“Q. And, Mr. Tackett, you, then after that, about four or 
five days, you got the idea of selling your invoices to the bank, 
didn’t you? A. No, sir. I didn’t get up that idea. 

“Q. You didn’t? A. No, sir. 

“Q. Whose idea was that? A. Doctor Terrell’s. 

“Q. What did the Doctor say to you then about that busi- 
ness? A. He told me that the invoices should be discounted 
through the bank, and he thought it would give me sufficient 
capital to operate on, and that Mr. Maguire would handle it 
and that the notes he held on me he would run through the bank 
as I built up my net worth or bank balance, or did business enough 
to absorb it. 

“Q. The Doctor told you that you could sell your invoices 
down there at the bank at a two per cent discount and go on 
operating. That is substantially what he told you, wasn’t it? 
A. Right.” 


7 * . * * 
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“Q. Now, you say that an assignment of your invoices. You 
didn’t have any doubt but that you were parting with title with 
your invoices when you signed that, did you? A. No. I had 
already parted with title when they hit it with a red stamp, sir. 

“Q. That’s right. It had gone out of your hands completely. 
A. Yes, when it was mailed from the bank. 

“Q. That’s right. You sold it right then and there, didn’t 
you? A. I never did know why we needed that. (Meaning 
stamp.)” 


“Q. Now, Mr. Tackett, approximately how many invoices 
did you say you sold The Stephenville State Bank from June 4, 
1952 until December—when did you quit—December 31, 1953? 
A. December of 1953, sir. 

“Q. Approximately how many invoices would you say you 
sold the bank altogether? A. How many months is that? 

“Q. That’s about 18 or 19 months, isn’t it? A. Yes, sir. 
Say 18 months. Our invoices—we averaged the amount of each 
one for this lawsuit purpose and it was $49.85, and for the 18 
months period we did over $200,000.00 worth of business at 
$50.00 an invoice. A thousand dollars would be 20 invoices. 
$200,000.00 would be 4,000 invoices. 

“Q. You sold about 4,000 invoices you think? A. About, 
yes.” 


* * * * * 


“Q. Now, Mr. Tackett, of course, when you turned the in- 
voices over to the bank, by that assignment there, they were 
forever gone from you? A. Yes, sir. 

“Q. You had no further control over them, and they belonged 
to the bank thereafter, didn’t they? A. The invoices? 

“Q. Yes, sir. A. Yes, the bank in effect had bought those 
but I had signed a note for them. I was still responsible for the 
note. If they had not been paid the bank would have held me 
responsible. 

“Q. You signed the note, but that is not what I am talking 
about. When you carried those invoices down there to the bank 
and got your money, you had turned your invoices loose, had 
sold them outright, you had no further control over them what- 
ever, did you, except when one was rejected by the retail store 
buyer, rather than be called upon to make good under the note, 
you could substitute another invoice for that, couldn’t you? 
A. Yes. 

“Q. And you did that frequently, didn’t you? A. I wouldn’t 
say frequently, no. Infrequently. 
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“Q. Mr. Tackett, you shipped one time about $800.00 worth 
of merchandise to Mangold’s didn’t you? Is that the name of that 
outfit? A. Yes, sir. It’s a triple A one rated account with 226 
stores, sir. 

“Q. You sold that particular invoice to The Stephenville 
State Bank, didn’t you? A. Sure did.” 


“Q. Well, you did have invoices rejected that you had sold 
The Stephenville State Bank during the period of transaction 
here, and you did substitute those invoices with other invoices, 
didn’t you? A. I didn’t have invoices rejected; no sir. I had 
credit memorandums— 

“Q. Well, I mean orders—A. No, nor orders rejected. I 
had credit memorandums, There would be a faulty zipper, or 
maybe we sent red when we should have sent navy, or we would 
get a return of three pieces or eight pieces. You can’t satisfy 
everybody. 

“Q. Then you would ship them something else to satisfy 
them, and then make another invoice for that. You would bring 
that over to the bank, and that would take up the slack that you 
had? A. Well, no. Lots of occasions you couldn’t ship them 
anything else. But I had new invoices coming all the time, and 
Mr. Maguire simply absorbed that in the notes when he made it 
there. 

“Q. You would make a new invoice and take it up there, 
and substitute it once? A. Yes, sir. 

“Q. That had been voided by the merchandise rejected? 
A. That a portion thereof had been rejected. 

“Q. By that method you never were called upon to make 
good a single one of these notes, were you? <A. No, they were 
all paid. 

“Q. They were all paid with those invoices? A. Sure were. 

“Q. And you personally never had to dig down in your pocket 
and pay for one of them, did you? A. No, why should I?” 


“Q. Mr. Tackett, when you answered him there, you said 
you didn’t execute anything else in writing. You didn’t mean to 
omit that you had notified J. C. Penney that you sold your in- 
voices to the bank, did you? You did write them? A. Yes, we did. 

“Q. And I showed that awhile ago? A. Yes, you did. 

“Q. And that acknowledged it and they said they would 
honor your selling your invoices to the bank? A. Yes. 

“Q. For the purpose of the jury and for the court, and my- 
self, and knowing what your invoices are, is that the invoice there 
that you use in your business? A. Yes, sir. 
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“Q. That’s the invoices that you sold to the bank? A. Yes. 


Appellee contends that the above testimony conclusively shows that 
Tackett was selling invoices to the Bank and was not borrowing money 
from it: that said evidence was not thereafter modified or explained 
by Tackett and that he is therefore bound thereby. 

Tackett also testified on cross examination and re-direct examina- 
tion, as follows: 


“Q. Well, then, you said after you delivered these invoices 
over there you managed to get some money. Now, just how did 
you do that? A. Mr. Maguire would total these invoices, what- 
ever that total would be—it may be quite large or quite small— 
depending again on the season. And we have, say, to make it 
easy, a $1,000.00 there, and Mr. Maguire says ‘All right, we will 
loan you a $1,000.00 on these invoices.’ He would deposit $980.00 
to my account and give me a deposit slip. The Company would 
send the check direct to Mr. Maguire because the invoice was 
stamped by Mr. Maguire before he mailed it to the effect that 
it was payable to the bank. Further, we had an assignment with 
the Penney Company in New York, a legal standard document 
that they use, an assignment, and the check would be mailed at 
the consequence thereof directly from New York straight through 
The Stephenville State Bank in a period of 15 to 18 days, Mr. 
Favors.” 

* * * * * 

“Q. Why did you give that note? A. Because they re- 
quired it of me. I have often wondered. 

“Q. What did they say to you though that caused you to 
give a note? A. They said, ‘Look here, you are borrowing 
$2,000.00 here; we want to know old boy in addition to the 
invoices—the assignment.’ Along that line, Mr. Favors. 

“Q. Well, now can’t you get at it a little better than that? 
They surely said a little more than that, didn’t they? You were 
dealing mostly with Mr. Maguire. You were looking to him. 
Now, let’s get substantially what you said to him, and when you 
signed that note. To the best of your recollection. You got the 
advantage. I’m just asking you for your best recollection. Tell 
the jury. A. From the beginning the bank required notes in 
addition to the invoices, Mr. Favors. From the beginning. There 
was never any variance. And I was simply told that the notes 
were to secure their payment; secure the fact that the account 
was paid. 

“Q. That’s right. It was given to guarantee that the account 
was paid? A. I assume that’s the reason— 

“Q. Assume—you know it was, don’t you? A. I don’t 
know, Mr. Favors, such a thing, no. 
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“Q. You discussed it with Mr. Maguire numerous times, 
didn’t you? A. Sure, I discussed my business with Mr. Ma- 
guire. I’ve got a big business. I had to discuss it with the bank.” 


. + * * . 


“Q. And you gave that note to guarantee that transaction, 
didn’t you? A. I gave the note—I assume it was guaranteed 
—I gave the note because the bank required it, Mr. Favors. 

“Q. Well, Mr. Tackett, you are 21 years of age, you are in 
business, and don’t you know why you gave the note? A. I 
assume it was to guarantee the merchandise. I assume it, Mr. 
Favors. Actually, I was told there must be a note given at the 
time each loan was made over and above the invoice. They had 
the invoices, the accounts assigned in New York, plus the notes.” 

* * * * _ 


“Q. Wasn’t it a fact that you knew that you were never 
going to be liable on those notes any way, and you didn’t care 
whether they were marked paid or not? A. That is not true 
sir. 

“Q. That’s not true? A. No, sir. 

“Q. You didn’t know whether the invoices were going to be 
paid or not, didn’t you? You thought they were, didn’t you? A. 
They were being paid, sir. 

“Q. Well, if they were being paid that would take care of 
the note and you would never be personally liable, would you? 
A. If the notes were paid I wouldn’t be personally liable; no. 
Not after it was paid. But the longer my signature is on that 
note I’m personally liable. 

“Q. If the invoices though were paid that you sold them on 
that particular transaction you would never be liable on that 
note, would you? In fact, you didn’t care whether the note was 
paid or not, did you? A. No, that is not true, sir.” 

7 * a ” * 


“Q. Now, Mr. Tackett, of course, when you turned the in- 
voices over to the bank there, by that assignment there, they were 
forever gone from you? A. Yes, sir. 

“Q. You had no further control over them, and they belonged 
to the bank from thereafter, didn’t they? A. The invoices? 

“Q. Yes, sir. A. Yes, the bank in effect had bought those 
but I had signed a note for them. I was still responsible for the 
note. If they hadn’t been paid the bank would have held me 
responsible.” 

* * - * * 

“Q. Now, Mr. Tackett, was all those transactions satisfactory 
with you from June 4, 1952 until about December something of 
1953, when you quit? A. No. 
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“Q. Why weren’t they satisfactory with you? A. I was 
being handled on interest—I was paying exorbitant costs for op- 
erating money. I complained numerable times.” 

* * * * a 


“Q. When did you first make up your mind that you had a 
big lawsuit against the bank, Mr. Tackett? A. I don’t know. 
About the second time I borrowed money on this arrangement. 


* * * * * 


“Q. Mr. Tackett, the course of operation that you have de- 
scribed here in the making of notes that you have described, was 
that the source of the money that you had to operate your busi- 
ness on? A. Yes, sir. 

“Q. Except for the two or three instances you mentioned when 
you got the money, and you had reached your limit, or were told 
that you had reached your limit, you borrowed all of your money 
throughout this time in this manner through The Stephenville 
State Bank? A. Yes, sir.” 


* * * * ~ 


“Q. Mr. Tackett, the charges shown as interest there, are 
what charges? A. Charges accumulated with my dealings at 
The Stephenville State Bank. 

“Q. Were these amounts of difference between the notes that 
you executed shown on the face of the notes and the amount that 
you received? A. Yes, sir. 

“Q. Is that what went into the interest there? A. Yes, sir. 

“Q. These statements showing those were submitted each 
month to The Stephenville State Bank? A. Yes, sir.” 


* - * * + 


“Q. Was Tackett Manufacturing Company at that time pay- 
ing interest to anybody but to The Stephenville State Bank? 
A. No, sir.” 

A careful examination of his evidence discloses that there are con- 
tradictions therein. Under these circumstances, conclusive effect can- 
not be given to his testimony on cross examination but a fact issue is 
presented thereby for the determination of a jury. The testimony of 
Tackett relied upon by the Bank to show judicial admissions does no 
more than contradict his other testimony. 

In the case of United States Fidelity & Guaranty Co. v. Carr, Tex. 
Civ.App., 242 S.W.2d 224, 229 (Writ Ref.), the court said: 


“If the statement merely contradicts some other portion of the 
party’s testimony, conclusive effect cannot be given thereto, but 
a fact issue is presented for the determination of the jury or the 
judge sitting without a jury as in the case of an ordinary witness. 
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Leonard v. Smith, Tex.Civ.App., 186 S.W.2d 284; New St. An- 
thony Hotel Co. v. Pryor, Tex.Civ.App., 132 S.W.2d 620.” 


This court, in Hudson v. Hudson, Tex.Civ.App., 265 S.W.2d 137, 
followed the rule above announced. It is also the law that a party is 
not bound by inconsistent statements made on cross examination. 

In 20 Am.Jur. 1032, Sec. 1181, this rule is laid down: 


“A party testifying does not do so at the peril of having every 
slip of his tongue taken as conclusively true, nor is he absolutely 
bound by inconsistent statements made on cross examination.” 


We do not believe the evidence, when properly construed, conclusively 
shows that Tackett was not borrowing money from the Bank but, on 
the contrary, was selling his invoices to the Bank at a discount. In our 
opinion, the trial court erred in rendering judgment for the Bank. 

The judgment of the trial court is reversed and the cause is remanded. 





Fall on Slippery Bank Floor Does Not Give 
Rise to Liability For Negligence 


In a decision that is as philosophical as it is intelligent, a 
Connecticut court has ruled that a bank patron who was in- 
jured by falling on a wet and slippery bank floor could not 
collect damages from the bank for negligence. The accident 
occurred on a snowy day. The bank patron entered the bank 
and headed for a teller’s window. In going between two 
counters she slipped and fell, admittedly because the floor 
at that particular point was wet. The bank claimed it had 
taken all the precautions it reasonably could have taken by 
putting rubber mats in the places where the traffic was heaviest 
and that it was not negligent in not covering every square inch 
of the bank floor with matting on inclement days. 


The court upheld the bank’s contention, reasoning that 
business establishments are not required to maintain two kinds 
of floor covering, one for dry and one for wet weather. The 
court did point out, however, that the bank may well have 


NOTE—For similar decisions see B. L. J. Digest (Fifth Edition) §930. 
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been liable in this situation if it had known that the particular 
spot where the plaintiff fell was wet and slippery. Moreover, 
liability might have been incurred if the spot had been in that 
condition for such a long period of time that the bank should 
have noticed and corrected it. 


The philosophical note struck by the court is one which 
could well apply to many of the negligence cases brought be- 
fore our courts each year. It stated: 


“Further discussion is not required other than to say that if 
one desires complete protection against the ordinary hazards of 
everyday existence such as falls and illnesses, and the resulting 
burden of medical expenses and disability, a personal health and 
accident policy, the benefits of which are not dependent upon 
the determined liability in law of some other party, is the only 
solution. The case at bar proves the truth of this gratuitous 
observation.” 


Deptula v. New Britain Trust Company, Court of Com- 
mon Pleas of Connecticut, 116 A.2d 773. The opinion of the 
court is as follows: 


FITZGERALD, J.—This is an action brought against two defendant 
banks to recover damages for injuries alleged to have been caused the 
plaintiff as a result of a fall by her upon the floor of the bank building. 
At the trial, Attorney Halloran stated on behalf of both defendants that 
the liability, if any, on the part of either defendant bank (one being the 
lessor of the premises and the other the lessee) was to be considered as 
identical with that of the other. Hence the court will so treat the situa- 
tion. 

It has been made to appear that at about 10:30 o’clock on the morn- 
ing of January 31, 1949, the plaintiff entered the banking premises at 
255 Main Street, New Britain, for the purpose of cashing a check and 
that she walked over to one of three counters on the main floor to in- 
dorse the check and then commenced to walk between two of the coun- 
ters to go to a teller’s cage to cash the check. It is found that the plain- 
tiff slipped and fell while walking between these two counters, owing 
solely to the fact that the floor at that point was wet and slippery. 

The main floor of the banking premises is marble and of a character 
to be found in banks generally. On the morning in question it had been 
snowing and the outside walks and highways were covered with snow. 
Pursuant to their usual custom, employees on the premises had laid out 
on the main floor various rubber mats of considerable length, extending 
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from the main door into the interior. This program is put into effect on 
every day when the weather is inclement, and is done to prevent patrons 
such as the plaintiff from slipping while using the interior of the premises. 
Such mats were laid out before the opening of the business day at 9 a.m. 
on January 31, 1949. As laid out, the mats do not cover the entire sur- 
face of the floor; they extend only to certain points leading in from the 
direction of the main door of entrance. No mat was placed, nor was it 
usual to place one, between any of the three counters located in the cen- 
tral portion of the main floor. 

There is no question that the status of the plaintiff was that of an 
invitee and that there was owing her the duty of keeping the banking 
premises in a reasonably safe condition for her reception. It is found 
that the wet surface of a marble floor would be slippery. But these as- 
pects are not decisive of the case. It is not claimed that the defendants 
had actual notice of the fact that the floor between the counters where 
the plaintiff fell was wet and slippery. Hence the plaintiff relies upon 
the claim of constructive notice to the defendants of the existence of 
the condition. 

The case of Morris v. King Cole Stores, Inc., 132 Conn. 489, 45 A.2d 
710, contains a collection of cases dealing with the question of the appli- 
cation of constructive notice of a defect in the absence of actual notice 
thereof. A reading of those cases demonstrates that each case must be 
decided upon its own particular circumstances. See, also, the later case 
of Long v. Savin Rock Amusement Co., 141 Conn. 150, 153, 104 A.2@d 
221, 223. 

Granting that the floor between the counters where the plaintiff fell 
was wet and slippery, and that such condition was brought about by the 
wet shoes of patrons who had traversed it prior to the plaintiff, the 
length of time such a condition existed still remains a matter of con- 
jecture. It could have been minutes or even seconds. To sustain the 
plaintiff's contention, the court would in effect have to conclude that 
every business establishment would have to maintain two kinds of floor 
coverings—one for dry weather and one for wet weather—or be subject 
to a finding of absolute liability if a fall occurred during a wet interlude 
outside. The law was never designed to foster ridiculous results. In 
the case at bar an effort had been made to afford reasonable safeguards by 
the placing of various rubber mats upon the main floor of the premises; 
that every square inch of the floor was not so covered is not important, 
since the entire surface of the floor did not have to be replaced by an- 
other. Had there been actual notice of the wet and slippery condition 
to the defendants, and an opportunity to correct it, liability could have 
attached. But that is not this case. 


Constructive or implied notice of the existence of the condition is 
asked to be drawn from the condition itself, apart from any consideration 
of the time element. Whether the condition was in existence seconds, 
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minutes or an hour before the plaintiff's fall cannot be determined from 
the evidence presented. “The controlling question in deciding whether 
the defendant had constructive notice of the defective condition is 
whether the condition had existed for such a length of time that the de- 
fendant’s employees should, in the exercise of due care, have discovered 
it in time to have remedied it.” Long v. Savin Rock Amusement Co., 
supra, citing Morris v. King Cole Stores, Inc., supra, 182 Conn. 492, 45 
A2d 710. 


Further discussion is not required other than to say if one desires 
complete protection against the ordinary hazards of everyday existence 
such as falls and illnesses, and the resulting burden of medical expenses 
and disability, a personal health and accident policy, the benefits of 
which are not dependent upon the determined liability in law of some 
other party, is the only solution. The case at bar proves the truth of 
this gratuitous observation. 


Let judgment enter for the defendants. 


Warning Concerning Collateral Note Forms 
and Stock Dividends 


A recent notice to members of the Florida Bankers Association 
brings up an interesting point about collateral note forms which 
are used when the collateral pledged is common stock. The notice 
suggests that many such forms do not provide for the delivery to 
the lender of common stock dividends on the pledged securities. 
Possibly the lenders are protected by the general provision which 
allows them to require additional security if the collateral held 
becomes impaired but this does not mean that the borrowers are 
obligated to deliver stock dividends to the lender. The notice 


suggests that bankers consult their local attorneys for the proper 


wording to give banks the right to require delivery of such divi- 
dends. 





COMMERCIAL CREDIT 
LAW LETTER 


By Tuor W. Kouiz, Jr., Member New York Bar 
Letter from the Editor concerning recent court decisions, 
statutes and opinions in the field of trust receipts, conditional 
sales, chattel mortgages and other secured transactions. 





It cannot be said too fre- 
quently that law suits are 
based as much on a failure 
to act as they are on the 
wrongful act of one of the 
parties to a law suite In 
the realm of secured credit 
law the most recurring fail- 
ure to act —as we have 
pointed out many times in 
past issues—is in recording 
or filing credit documents 
with the proper public of- 
ficials. The basic laws con- 
cerning the recording sys- 
tem are quite simple. The law 
does not look favorably on 
secret liens and in order to 
prevent such liens from 
working to the disadvantage 
of a subsequent creditor who 
is innocent of a prior lien, 
the earlier lien must be put 
on the public records. This 
is the essence of the matter, 
and for the most part the 
recording statutes are clear 
and concise in order that 
they may be understood by 
laymen who must comply with 
the law in order to carry 
out commercial transactions 
of the modern day world. 

The following are typical 
recording statutes: 


CONNECTICUT — "Mortgages of 
personal property shall 
within fifteen days from 
the date written in the 
mortgage be filed in the 
town clerk's office in the 
town where the mortgagor 
resides when the mortgage 
is made, and in the town 
clerk's office of the town 
where he then principally 
transacts his business. 
- « e The mortgage shall 
not be valid against a 
person other than any 
party thereto until filed; 
and a filing made sub- 
sequently to the time 
limited shall be void." 


ILLINOIS — "No mortgage, 
trust deed or conveyance 
of personal property hav- 
ing the effect of a mort- 
gage or lien upon such 
property hereafter ex- 
ecuted shall be valid as 
against the creditors of 
the mortgagor, even though 
admitted to record, as 
hereinafter provided, un- 
less it shall be deposited 
for filing or recording 
in the office of the re- 
corder of deeds of the 
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proper county or counties 
within 15 days of its ex- 
ecution, and any such 
mortgage, trust deed or 
conveyance of personal 
property not deposited 
for filing or recording 
within 15 days of the ex- 
ecution thereof shall be 
fraudulent and void as to 
such creditors." 


OREGON — "Every mortgage, 
deed of trust, conveyance 
or instrument intended 
as a mortgage of personal 
property either alone or 
with real property, which 
is not accompanied by 
immediate delivery and 
followed by the actual 
and continual change of 
possession of the personal 
property mortgaged, or 
which is not recorded or 
filed as provided . e« e 
shall be void as against 
subsequent purchasers and 
mortgagees in good faith 
and for a valuable con- 
Sideration, of the same 
personal property or any 
portion thereof." 


Besides the trouble and 
expense involved when there 
is a failure to record, some 
of the cases this month show 
the consequences of other 
shortcomings such as the 
failure to renew a record=- 
ing, delay in filing and 
delay in taking action when 
such delay works to the dis- 


advantage of another party. 
* * * 
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CONDITIONAL SALE CONTRACT 
OR CHATTEL MORTGAGE 


An important court, the 
Court of Appeals in the 
Ninth Circuit, was called 
upon recently to determine 
whether an instrument was a 
conditional sale contract 
or a chattel mortgage. A 
tractor which was covered 
by a chattel mortgage was 
exchanged for some trucks 
with the approval of the 
mortgagee. A question arose 
concerning the contract evi- 
dencing the exchange; the 
prior owner of the mortgaged 
tractor claimed it was a con- 
ditional sale whereas the 
prior owner of the trucks 
believed the full purchase 
price had been paid and con- 
sequently refused to sign 
the contract. Because of 
this controversy, the con- 
tract was not recorded. When 
the mortgagor became bank- 
rupt the referee in bank- 
ruptcy ruled that the in- 
strument was in the nature 
of a chattel mortgage rather 
than a conditional sale 
contract and that it was 
void against the bankruptcy 
trustee because it had not 
been recorded. Caldwell Fi- 
nance Company v. McAllister, 
United States Court of Ap- 
peal, Ninth Circuit, Octo- 
ber, 1955. 


* * * 
FAILURE TO RENEW RECORDING 


Here's a recording case 
with a slightly different 
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Slant indicating that not 
only does the filing have to 
be timely when the credit 
instrument comes into ex- 
istence but also that such 
filing must be renewed 
periodically. A Pennsyl- 
vania statute (Acts 1945, 
Act No. 434, Sec. 13) pro- 
vides that "Such mortgage 
shall remain a lien on the 
property mortgaged as bet=- 
ween the parties thereto 
until paid, but as to third 
parties shall not remain 
a lien for a longer period 
than five (5) years unless 
the lien thereof is extend- 
ed by filing prior to the ex- 
piration of the said lien 
with the prothonotary an 
affidavit of the mortgagee." 

A chattel mortgage was 
executed and filed in Sep- 
tember 1948 in Pennsylvania 
and the mortgagor was de=- 
clared bankrupt in February 
1954. The holder of the 
mortgage had failed to renew 
the filing before the ex- 
piration of the five year 
period required by the sta- 
tute and consequently credi- 
tors of the mortgagor who 
had extended credit after 
the five year period but 
before the mortgagor's in- 
solvency were given prior- 
ity over the mortgagee when 
it came to a distribution of 
the mortgagor's assets. In 
re Moody, United States Dis- 
trict Court, Eastern Dis- 
trict of Pennsylvania, July 


1955. 
* * &* 
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DELAY IN FILING INSTRUMENT 


Another district court, 
this time in Minnesota, was 
asked to rule on a case in- 
volving an intentional de- 
lay in filing of a credit 
instrument. This again was 
a situation where a bank- 
ruptcy was involved. A chat- 
tel mortgage was given in 
August but by an agreement 
between the parties to the 
mortgage, it was not filed 
until November 28th. It was 
proved that on November 
27th, one day before the 
filing, the mortgagee had 
knowledge that the mortgagor 
was insolvent. Because of 
this knowledge the court was 
obliged to rule that giving 
the mortgage constituted a 
voidable preference and con- 
sequently the mortgagee took 
nothing by virtue of the 
mortgage lien. In re Beedle- 
Whiton Company, United 
States District Court, Dis- 
trict of Minnesota, August 
1955. 


* * * 


DELAY IN ENFORCING LIEN 


Although this last decis- 
ion does not deal with re- 
cording, it does illustrate 
how the courts operate in 
deciding a priority of liens 
when there has been a fail- 
ure to act. The Ship Mort- 
gage Act of 1920 states that 
a maritime lien already in 
existence at the time a 
mortgage is given on the 
ship takes priority over the 
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lien created by the mort- 
gage. In considering the ap- 
plication of this statute 
in a recent case a federal 
district court ruled that 
the statute was of no avail 





LAW JOURNAL 


to enforce the lien because 
there was a "running ac- 
count" with the shipowner, 
the court found the delay 
unconscionable since no 
services had been supplied 






























to the holder of a maritime for the ship by the lien- 


lien who had delayed in en=- holder for some fifteen 
forcing the lien for an un- months. National Shawmut 


reasonable length of time 


during which credit was ex- Fishing Vessel Winthrop, 
tended by the mortgagee. Al- United States District 
though the lienholder plead=- Court, District of Mass- 


ed that it was not obliged achusetts, Setember 1955. 


Alleged Inadequate Alarm System 
Leads to Liability of Bank 


It has been reported recently that a salesman who was calling 
on a bank was allowed a recovery of $35,000 against the bank for 
injury to the salesman during an attempted armed robbery. The 
plaintiff was talking with the bank’s treasurer when a man armed 
with a pistol approached the treasurer and shot him at which 
time the plaintiff tried to disarm the invader and was shot in the 
arm. The complaint alleged that the bank was negligent in not 
having a guard or an adequate alarm system in its temporary 
quarters where the shooting occurred. 





Current Reading For Bankers 
on The Uniform Commercial Code 


Defences, Claims, of Ownership and Equities—A Comparison 
of the Provisions of the Negotiable Instruments Law with Cor- 
responding Provisions of Article 3 of the Proposed Commercial 
Code. W. E. Britton. Hastings L. J. 7:1 N. 1955. 

Amending the Uniform Commercial Code—A Report on Valid 
Criticism and Suggested Change. Temp. L.J. 28:511. Spring-Sum- 
mer 1955. 

Comparison of Articles Two and Three of the Uniform Com- 
mercial Code with the Law of Alabama Sales (Article 2). Smith, 
Held, Curran, & Torbert. Ala. L.Rev. 7:271 Spring 1955. 


BANKING LEGISLATIVE 


TRENDS IN THE STATES 





New legislative and regulatory developments affecting small loan and 
finance companies, credit insurance, banking and related fields, as re- 
ported from state capitals throughout the country, include the following: 


GEORGIA: A bill introduced in the Georgia legislature would con- 
firm an executive order by Governor Griffin suspending part of the taxcs 
levied against small loan firms by a 1955 legislative act. 

The measure would make the law comply with the governor’s order, 
which made a 8 per cent tax apply only to interest charged by lenders. 
The 1955 legislature had voted a 3 per cent tax on all fees they charged. 

Still awaited in the current Georgia legislative session at this writing 
was the expected outbreak of a full-scale controversy over anticipated 
proposals to revise the new state small loan act passed last year. 

Senator Everett Millican of Fulton County had not yet carried out 
his declared intention of introducing a bill to require lower interest rates 
and otherwise revise the act. 

Meanwhile Governor Griffin agreed with State Comptroller Zack 
Cravey, who also is small loan commissioner, that the loan act should 
not be changed in such ways. 

Among early bills introduced in the Georgia session was a measure to 
provide that anyone who sells or discounts a note, bill of sale to secure 
debt, conditional sales contract, or other written contract to pay, with 
full recourse to the seller, shall upon his being required to repossess the 
article sold under the contract, receive credit for the sales tax paid by 
him upon the unpaid balance in such manner as may be prescribed by the 
state revenue commissioner. The bill was listed as House Bill No. 80, by 
Bolton of Spalding. 

Another bill, listed as House Bill No. 82, by Sanders of Richmond, 
would provide that the effect of the failure to record conditional bills of 
sale within or after 30 days from their date shall be the same as the 
effect of the failure to record a deed of bargain and sale. 

A measure listed as House Bill No. 5, by Barber of Colquitt, would 
provide that a bank may establish drive-in bank facilities in a munici- 
pality in which its principal office or its branch office is located. 


INDIANA: Universal C. I. T. Credit Corp. recently filed a suit in 
Marion County Circuit Court seeking to set aside a cease and desist 
order issued earlier by the Indiana State Department of Financial Insti- 
tutions Board. 

The finance firm was ordered in a 4-to-2 ruling by the state agency 
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to cease making alleged payments in excess of department-fixed fees to 
automobile dealers for the right to handle their car financing. 

The ruling, which was the first made under a 1953 state law proposed 
as an anti-monopolistic measure, was a reversal of a recommendation by 
Paul J. DeVault, the board member who conducted hearings in the case 
last spring. 

The corporation’s suit asking for an order restraining enforcement of 
the board’s ruling pending a decision on a permanent injunction. 

In another development, State Senator D. Russell Bontrager, Elk- 
hart Republican, was appointed by Lieutenant Governor Handley to 
head a six-man subcommittee of the State Legislative Advisory Commis- 
sion to investigate alleged abuses and possible law violations by credit 
insurance agencies. 

Creation of the subcommittee had been authorized earlier following 
reports of the use of coercion by some small loan companies in “selling” 
credit insurance to their borrowers. 

It was announced that the principal fields of inquiry for the subcom- 
mittee would include: 

The extent of coercion in the sale of tie-in-credit insurance with the 
making of small loans; extent of “kicking back” insurance commissions 
to the lending company; extent of recruiting of insurance agents among 
loan company personnel without regard for their qualifications to write 
insurance policies. 

Effect on the small loan business of individuals acting in dual capa- 
cities as officers of both loan companies and credit insurance companies; 
and, the possible need for legislative action to clarify and strengthen the. 
regulations administered by both the State Department of Financial 
Institutions and the State Insurance Department. 


KENTUCKY: A motor vehicle installment sales act, to limit 
finance charges on sales of new and used cars and otherwise regulate used 
car sales practices, was introduced in the Kentucky legislature by Rep. 
E. O. Bridgers, Louisville Democrat. 

Under provisions of the proposed legislation, sellers of new or used 
cars could not collect more than these maximum interest rates on the 
principal amount being financed: New or used latest model cars, 7 per 
cent a year; new or used cars one to two years old, 9 per cent per year; 
used cars three to six years old, 12 per cent; and, used cars more than 
six years old, 15 per cent. 

Other provisions of the bill, listed as House Bill 122, include: 

Every installment sales contract must be in writing, with all agree- 
ments attached, signed by both buyer and seller, with an exact copy to 
buyer without charge before car is delivered to buyer. 

Seller must give buyer exact copy of chattel mortgage, or conditional 
sales agreement, within 15 days after car is delivered. Contracts must 
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provide for weekly, semimonthly, or monthly payment of time balances 
in “substantial equal” periods and amounts. 

Installment sales contracts must contain full names and addresses of 
all parties, the date signed, and description of vehicle being sold. 

Contracts shall state: The cash price, including any taxes and costs 
of agreed upon car accessories; down payment by buyer, whether in cash, 
trade-in, other goods, or both, with cash stated separately and with 
description of trade-in-included; the unpaid cash price balance; insurance 
premiums, credit for the payment of which seller has extended to buyer, 
with terms and coverage concisely set forth; other costs which seller 
agrees to pay on behalf of buyer, itemized as to nature and amount. 

Also, the principal amount financed, with finance charges to be com- 
puted only on this amount; finance charges in excess of the cash price; 
the time balance, which is the principal amount plus finance charges; 
and, any collateral security required of buyer by seller. 

The bill provides that buyers may be required by sellers to provide 
insurance, from a company of buyer’s own choosing, but insurance would 
be limited to coverage against damage, destruction, or theft. 

The seller also would be permitted to require buyer to pay other 
costs, including state lien filing fees, recording and notary fees. 

Under further provisions of the proposal, the buyer would have privi- 
lege of prepayment of unpaid balance at any time, regardless of contract 
terms. If buyer pays off in advance, holder of contract shall rebate to 
buyer immediately the unearned portion of the finance charges. 

Seller must, if buyer asks for it, furnish complete and detailed state- 
ment of all amounts paid, the dates, and the distribution of payments to 
reduction of time balance, refinance charges, default charges, court costs, 
retaking expenses, repairing, storing, and the like. 

Originals of all documents except those required to be filed with 
public officials, must be returned to buyer when time balance is paid in 
full. 

Installment sales contracts would be negotiable. Sales-finance com- 
panies could acquire them from sellers without filing the assignment and 
without having to notify the buyer. 

In the event buyer becomes delinquent in his payments, seller could 
collect charges or expenses — if the default is of 10 days or longer — of 
5 per cent of the installment due, or $5, whichever is less. 

The bill provides penalties for violations of $100 to $500 for the first 
offense, and the same fines or one to six months in prison, or both, for 
subsequent violations. 


NEW YORK: New legislation to curb “improper practices” in in- 
stallment sales financing was advocated by Governor Harriman in his 
message to the New York State legislature, but bills to carry out his pro- 
posals had not yet been introduced at this writing. 
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“For the first time this past year,” the governor said, “a high state 
government official has been concerned exclusively with the protection 
and welfare of the consumer. Dr. Persia Campbell, my consumer counsel, 
has represented the consumer’s interest in many public and inter-de- 
partmental meetings, has carried on an active program for consumer 
education, and has organized conferences of such problems as the cost 
of consumer debt and fraud in everyday business dealings. These con- 
ferences have underlined the need for additional legislation to protect 
the consumer. Responsible businessmen have expressed concern over 
unfair practices. 

“One of the most serious problems arises from excessive finance and 
service charges in the field of installment sales. There is no protection 
whatever against usury for the consumer who is buying ‘on time.’ Charges 
of various types added to the original cash price often result in a total 
which is far out of line with the risk assumed and the services rendered 
by the seller. In many cases the penalties for not meeting payments on 
time are unfair and unreasonable. Legislation is needed to control such 
improper practices and to provide reasonable regulation of the total 
rates which may be exacted from the installment buying public.” 

Meanwhile a bill was introduced in the New York legislature under 
other sponsorship to prescribe a standard form of installment contract 
for purchase of motor vehicles and to regulate financing charges. 

This measure would fix maximum rates for credit service charges of 
6 per cent a year for new vehicles; 9 per cent for vehicles not more than 
two years old, and 12 per cent for others, with minimum credit charges 
of $10. The bill was listed in the Senate as S-341, by McGahan, and in 
the House as A-422, by Barrett. 

Another New York legislative proposal, listed as A-423, by Barrett, 
would permit persons purchasing motor vehicles by installment pay- 
ments, and not in default, to pay in full before final date and receive re- 
fund of unearned portion of credit service charge plus rebate on insur- 
ance policy cancelled. 

Other New York legislative proposals relating to the regulation of 
installment selling include measures which would: 

Prohibit inclusion of goods previously purchased under conditional 
sales contract or chattel mortgage, with goods subsequently purchased, 
as securities for payment of latter goods. (S-339, by Sorin, to judiciary 
committee.) 

Provide that if buyer under conditional sales contract has paid at 
least 50 per cent of purchase price at time of default and seller retakes 
possession, balance of debt due to seller shall be deemed extinguished 
and buyer relieved of further obligation under contract. (A-369, by 
Thomas, to judiciary committee.) 

Require that every conditional sales agreement shall be evidenced by 
instrument in writing containing all agreements of parties and subscribed 
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by them before delivery of goods with right of buyer to cancel agreement 
and make refund at any time before buyer subscribes thereto and re- 
ceives copy subscribed by seller. (A-368, by Thomas, to judiciary com- 
mittee.) 

Make it a misdemeanor for person to obtain signatures to incomplete 
installment sales contract with intent to deceive and fix penalties there- 
fore with fine to be paid to person injured. (S-358, by McGahan, to 
codes committee: A-438, by Morgan, to codes committee.) 

Among other New York legislative developments, three bills were 
introduced which would limit the amount of interest a lender would re- 
ceive if a lien were prepaid before maturity, and give the borrower the 
option of paying up his mortgage whenever he chooses. 

One of these proposals, listed as Assembly Bill 837, by Dwyer, would 
add a new section to the real property law to require that any new mort- 
gage or extension agreement shall contain a provision for repayment in 
whole or in part, provided that three months’ interest be added to the 
principal and the lender receives 30 days’ notice if he stipulates that in 
the lien. 

Another, listed as Assembly Bill 707, by Eggert, would stipulate 
in the same section of the law that on new mortgages for one and two- 
family houses of not more than $15,000, which may be prepaid at any 
time, the lender would be limited to three months’ interest. 

Assembly Bill 146, by Rice, would add a new section to the real 
property law permitting repayment at any time of mortgage or ex- 
tension on one or two-family dwellings not in excess of $20,000, except 
that the borrower could be required to pay three months’ interest. 


PENNSYLVANIA: Approval of the Pennsylvania legislature was 
still being sought at this writing for Senate Bill 255, which seeks to 
limit enforcement of old claims where motor vehicles have been re- 
possessed. 

In another development, Governor Leader early in January signed 
into law a legislative bill removing a cumbersome requirement that 
Pennsylvania banks change their corporate charters as a condition to 
establishing a branch. 

The new law also established minimum capital requirements for 
branch banks in other towns or cities. Another change made by the 
act permits the State Banking Department to act on branch applica- 
tions within the municipality. 

Previously, all branches, including those in the same municipality, 
required approval by both the department and the State Banking Board. 
Applications for branches in other locations will still require approval 
of both agencies. 

It was explained that the new law puts state banks on a par with 
national banks as to branching procedures and removes “a serious dis- 
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advantage which state banking institutions” had encountered “in opera- 
ting side by side with national banking institutions.” 


TENNESSEE: Asserting that Tennessee lacks adequate legislation 
to prevent “excesses and abuses” in the making of small loans, State 
Insurance and Banking Commissioner Arch E. Northington urged the 
State Legislative Council to draft a new act for passage by the 1957 
legislature that would set a ceiling on small loans, provide for a fair rate 
of interest and bring so-called “endorsement or brokerage companies” 
under regulation. 

He said the state now has no control whatever over the endorsement 
companies, of which there were 103 in Tennessee at the last count. 

L. Buchanan Loser, department counsel, said investigation of these 
companies showed some charge as much as 80 per cent interest. Rep. 
Maclin P. Davis of Nashville added he had personal knowledge that 
some charged as much as 800 per cent. 

It was explained the endorsement companies do not lend money 
but obtain it for a fee from regular lending agencies. The customer 
is usually a bad credit risk who couldn’t obtain loans through regular 
channels. 

Northington said the endorsement companies were an outgrowth 
of a 1937 amendment to the 1925 state small loan law, which reduced 
the monthly fee charge on small loans from 3 to 1 per cent. This re- 
sulted in reducing the total interest possible from 42 to 18 per cent. 

Only eight firms are now registered to do business under the Ten- 
nessee small loan law, while there are 135 firms registered under the 
state industrial loan and thrift act, which allows interest rates up to 
22 per cent. 

Davis failed at the 1955 session of the Tennessee legislature to ob- 
tain enactment of a bill to regulate small loan companies making loans 
up to $500, including endorsement companies. 

Those attending the hearing conducted by the legislative council, 
an interim study group, included representatives of the Tennessee 
Consumer Finance Association, the Tennessee Bankers Association and 
the Tennessee Finance Association. 

The council invited the public to inform it of any small loan abuses. 
A subcommittee was appointed to study the issue further. 














TRUST DECISIONS 


Digest of current decisions pertaining to the law of trusts, wills, 
estates, descent, distribution and corporate fiduciaries 







Testamentary Disposition Disguised As Life Insurance Trust 





Bickers v. Shenandoah Valley National Bank of Winchester, Virginia 
Supreme Court of Appeals, September 14, 1955 


Pursuant to a trust agreement settlor delivered and made payable 
life insurance policies to a bank as trustee, reserving the right to revoke 
the trust and change the beneficiary. The agreement provided that the 
trustee bank’s only right was to hold the policies in safekeeping “until 
and unless withdrawn by the settlor.” The agreement also established 
a distribution plan upon the settlor’s death, such plan being dependent 
on the terms of the settlor’s will. No provision was made for distribu- 
tion if the settlor died without a will. After the settlor’s death his widow 
challenged the validity of the trust. HELD: Since the trustee’s only 
right was to hold the trust assets in safekeeping, the settlor did not in- 
tend to pass any interest then presently owned by him. He intended to 
retain full ownership of the policies and, by a testamentary act, to have 
the trust become operative at his death. To become operative the trust 
required that the settlor leave a valid will at his death. The trust agree- 
ment was really a testamentary disposition in disguise and hence was 


invalid. 


Conclusive Presumption That Trust Created Held Unconstitutional 





Howard Savings Institution v. Quarta, New Jersey Superior Court, 
November 9, 1955 


Decedent opened one bank account in 1948 and another in 1951, both 
designated “Tom Quarta, in trust for Maria Quarta, daughter.” After 
decedent’s death his daughter contended that the bank accounts went to 
her as trust beneficiary; decedent’s widow contended that the accounts 
went to decedent’s estate. A statute in effect in 1951 provided in part 
that “the depositor by making such deposits, shall conclusively be pre- 
sumed to intend to declare and create a trust of such deposits . . . for 
the beneficiary. . . . The trust shall be revocable by the trustee at 
will . . . but only by and to the extent of withdrawals... .” HELD: 
The 1951 statute is unconstitutional because it denies due process of law 
and equal protection of law under the New Jersey Constitution. Since 
the next preceding statute in effect in 1948 creates only a rebuttable 
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presumption that the depositor intended to create a trust of the bank 


account, testimony must be taken to resolve the rebuttable question of 
whether decedent did in fact intend to create a trust for his daughter. 


Contract to Sell Real Estate Subject to Approval of Co-Executors 





Estate of Hilliard, Pennsylvania Supreme Court, Western District, 
November 14, 1955 


Decedent’s executors sent a form letter to real estate brokers offering 
to sell real property belonging to the estate and stating that all offers 
from brokers were subject to the approval of the co-executors. A bid, 
accompanied by hand money, was received, and, thereafter, a higher bid 
by another person was received. The maker of the first and lower bid 
brought an action for specific performance of the contract of sale. 
HELD: Petition for specific performance dismissed. The executors’ 
letter was an invitation to bid and expressly stated that any offer must 
be acceptable to the executors and an agreement of sale executed. At no 
time did the executors accept the first bid. 


Trustee Bank Investing In Own Stock 





Opinion of Florida Attorney General, September 23, 1955 


A banking corporation organized under the laws of Florida with trust 
powers could not purchase and hold title to own its own capital stock as 
trustee for another person under the terms of a trust agreement, unless 
such trust agreement specifically authorized the purchase. In case the 
bank did deal in its own stock with trust funds, without being specifically 
authorized by the creator of the trust, it would be liable for any loss 
occurring by reason of such dealings. 


Disposition of Foreign Assets Not Passing Under Will 





Estate of Wolf, New Jersey Superior Court, Essex County, October 18, 1955 


Decedent’s will stated that “all provisions in this will are intended to 
apply or to relate to property located in the United States or its posses- 
sions and no portion thereof shall be construed as applying or relating 
to any property situated elsewhere. .. .” When he died decedent owned 
personal property in Monte Carlo. There was no valid will disposing 
of this property, nor was there anybody qualified to administer it. 
Decedent’s executor applied to the court for authority to collect and 
administer the Monte Carlo property. HELD: Application granted. 
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Where there is a partial intestacy an executor may administer the entire 
estate and hold the property not passing under the will in trust for those 
entitled to take. This rule is not barred by the provisions of the instant 
will. It would be a cumbersome and expensive procedure to have sep- 
arate fiduciaries administering different parts of the same estate within 
the same jurisdiction. 


Sale of Estate’s Oil Property Before Land Increases in Value 





Moncus v. Grace Oil Company, Texas Court of Civil Appeals, 
November 14, 1955 


Decedent’s administratrix was forced to sell the leasehold interests and 
equipment of oil property decedent had bought in order to meet a note 
decedent had executed to make the purchase. She made the sale pur- 
suant to a probate court order. After the sale the lands were developed 
further and their value increased. The administratrix petitioned for a 
bill of review to set aside her sale of the property on the ground that in- 
sufficient consideration was paid for the property, since it had gone up 
in value after the salee HELD: Petition denied. There was sufficient 
evidence to sustain the lower court’s finding that at the time of the sale 
a sufficient consideration was paid. 


Fiduciary Cannot Negative Gift Simply by Claiming A Trust 
Relationship 





Vander Honing v. Taylor, Michigan Supreme Court, December 5, 1955 


Decedent spent the last two years of her life in bed and cared for by 
her sister. The sister, at decedent’s request, took out $4180 from a 
strong box in their bank. Decedent’s executrix contended that the sister 
should account to her for the $4180 because the sister held the money in 
trust for decedent. The sister claimed that decedent made her a gift of 
the money before her death and brought forward considerable testimony 
to this effect. HELD: The sister does not have to account for the 
money. Since the executrix claimed that the money was not a gift by 
decedent the burden was on her to show conclusively that no gift was 
made. Ghe failed to do so, and she cannot shift the burden of proof 
merely by claiming a trust relationship existed. 








TRUST and ESTATE 
TAX DECISIONS 


Digest of current decisions pertaining to the law of taxes 
on trusts, estates and gifts. 

































Acquiescence in Trust Constitutes Gift of One-Half of Community 
Property 


Chase National Bank of the City of New York v. Commissioner of Internal 
Revenue, Tax Court of the United States, December 22, 1955 





A Texas decedent created a living trust out of community property, 
reserving the income to himself for life, then to his wife for life, the 
corpus to be distributed thereafter. Decedent reserved the right to alter, 
amend or revoke. HELD: Upon decedent’s death his wife had a com- 
munity property interest in the corpus, which she could have asserted, 
and her acquiescence in the trust constitutes a gift by her of her one-half 
interest minus the value of her life estate. 

Decedent also created a residuary trust of community property with 
his wife as life beneficiary. HELD: Her acquiescence in this trust re- 
sults in a taxable gift of her one-half interest in the corpus minus her 
life interest. 


Terminable Interest Provision Nullifies Marital Deduction 





Street v. Commissioner of Internal Revenue, Tax Court of the United States, 
December 30, 1955 


Decedent left his estate to his wife if she survived the date of distri- 
bution of his estate. HELD: No estate tax marital deduction is allowed 
because there was no certainty that the wife’s interest would become 
absolute within six months of decedent’s death, as required by Section 
812 of the Internal Revenue Code of 1939. It is irrelevant that the wife 
did in fact survive the date of distribution. 


Gift of Stock In Trust to Minor Held Gift of Present Interest 





Special Ruling, January 6, 1956, signed by H. T. Swartz, Director, 
Tax Rulings Division, Internal Revenue Bureau 


In 1955 the taxpayer transferred stock to his minor daughter in trust 
pursuant to a 1955 Colorado statute which provides that trust income 
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and property from securities can be expended for the support of the 
minor, and when the minor reaches 21 the entire corpus of the trust 
passes to him. Moreover, the statute vests the minor with full title to 
the securities during his minority. The Special Ruling states that for 
purposes of the Federal gift tax the gift of stock was completed when 
the shares were registered on the books of the corporation in the name 
of the taxpayer as custodian for his minor daughter. It states further 
that the transfer is a gift of a present interest in property. NOTE: The 
Colorado statute involved was the “Gifts of Securities to Minors Act.” 
This statute has been adopted in eight states and is pending in the 
New York, Pennsylvania and Massachusetts legislatures. 


Joint Tenancy Limits Taxable Transfer in Contemplation of Death 
to One-Half the Amount Transferred 





Borner v. Commissioner of Internal Revenue, Tax Court of the United States, 
December 20, 1955 


Decedent and his wife joined in a transfer of securities owned by 
them as joint tenants to an irrevocable trust, with the income reserved 
for their joint lives and for the life of the survivor. The consideration 
for the securities had been furnished by decedent alone. At the time of 
the transfer, 1938, decedent was 62 and had suffered since 1927 with a 
progressively worsening disease. By 1938 decedent needed constant 
care and could neither walk nor speak intelligibly. He executed his will 
two months after the transfer to the trust. He died in 1947, one of the 
causes being his disease. His executrix included about one-half the 
value of the trust in his estate tax return. The Commissioner contended 
that the entire value of the trust should have been included. HELD: 
While ordinarily the entire amount would be includible in decedent’s 
gross estate, either as a transfer in contemplation of death or as a trans- 
fer with income retained, decedent was a joint tenant and, under applic- 
able state law, possessed only a half interest in the property conveyed 
to the trust. Thus, only one-half the value transferred is includible in 
his gross estate. 


No Marital Deduction When Wife’s Interest in Insurance Proceeds 
is Terminable 





Revenue Ruling 55-733, LR.B. 1955-51, p. 13 


An insurance policy provided that insured’s widow was to receive the 
proceeds in 120 monthly installments, but if she died then the same to 
named secondary beneficiaries. The widow’s life expectancy at the time 
of insured’s death was more than 120 months. The above Ruling states 
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that since the insurance policy provides that remaining unpaid install- 
ments are to go to secondary beneficiaries upon the widow’s death, an 
interest in the insurance proceeds passed from insured to persons other 
than his surviving wife. Inasmuch as those persons may possess or 
enjoy the proceeds, or a part thereof, upon the termination or failure of 
the widow’s interest therein, the interest which passed to the widow is a 
terminable one within the meaning of Section 2056 (b) of the Internal 
Revenue Code. And this Code section provides that no marital deduc- 
tion shall be allowed with respect to terminable interests. It does not 
matter that the widow’s life expectancy exceeded the 120 month period 
for installment payments. 


Probate Decree Restricting Trust Invasion Not Controlling for 
Federal Estate Tax 





Third National Bank and Trust Company of Springfield v. United States 
of America, United States Court of Appeals, First Circuit, January 3, 1956 


In his will decedent created a trust for his sister for life and the re- 
mainder for religious and charitable purposes. The trustee was given 
the power to invade principal for the sister’s benefit “if in its opinion it 
shall deem wise.” The sister was a spinster of 69 who lived a quiet, 
frugal life and whose needs were very simple. The trustee contended 
that a charitable deduction from the estate tax should be allowed since 
the probability of necessity for invasion of principal to maintain the 
sister in her accustomed way of living was so remote as to be negligible. 
HELD: There was no limitation on the power of the trustee to invade; 
it might use the entire principal, and hence no deduction is allowed. It 
does not matter that the trustee obtained a Massachusetts probate 
court decree interpreting the will to restrict invasion to sums necessary 
to support the sister in the manner in which she had been living. Such 
interpretation is not a specific limitation on the trustee’s power to invade. 


Cumulative Voting System Permits Election of Minority 
Stockholder 
It has been reported from Denver that after a two year fight a 
minority stockholder who terms himself a “product of cumulative 
voting” has been elected a director of the Denver National Bank. 
According to newspaper reports, this stockholder had accumulated 
enough votes to be elected last year at which time the number of 
directors was reduced from 22 to 11 thereby reducing the minority 
stockholder’s vote below the number necessary to be elected. Since 
that time he apparently collected sufficient additional votes to 
insure his election. 



















INVESTMENT AND FINANCE 


Edited by OSCAR LASDON 





Easy Credit 


ISCUSSING “Prosperity on 
the Instalment Plan,” the 
Federal Reserve Bank of Philadel- 
phia reminds us that excessively 
easy credit terms may get us into 
trouble. In a recent issue of its 
Business Review, the Philadelphia 
institution is concerned that some 
borrowers may be induced “to get 
into debt over their heads.” 


Consumers should not be en- 
couraged to borrow and buy more 
than they can afford. When an 
individual purchases a home, an 
automobile or a household appli- 
ance with either a small downpay- 
ment or none at all, he has little 
at stake. And with only a small 
equity, at best, in his purchase, 
there is little incentive to hold on 
to his property should difficulty 
be encountered in meeting pay- 
ments. 


From the lender’s point of view, 
unduly liberal credit terms may 
prove hazardous. Purchase of a 
new car under a one-fourth down, 
36 months to pay contract, gives 
the owner little or no equity during 
the first year; when a new home 
is sold with no downpayment and 
thirty years to pay, the buyer has 
no real equity for about nine years. 
Such situations run contra to the 
old and fundamental lending prin- 
ciple that a borrower should have 
a reasonable equity in the property 
pledged as security for his loan. 
Furthermore, the maturity of the 
loan should be short enough so 
that monthly payments protect 
the initial equity. If not, lenders 


run the risk of loss on repossession. 
Where borrowers have little or no 
equity, lenders have little or no 
margin of security. 

From the broad economic view- 
point, overly liberal credit terms 
may adversely affect future mar- 
kets. Lower down payments and 
longer maturities, it is true, bring 
new buyers into the market. But 
it is also evident that this is a 
“one-shot” stimulus to the economy 
and that, once these funds are ex- 
pended, no further stimulation can 
be expected unless credit terms are 
eased still further. Longer ma- 
turities lock up part of the buyer’s 
income for an extended period and 
remove him from the market for 
some time. 

The Business Review also criti- 
cizes the practice of warehousing 
mortgages with commercial banks. 
This procedure expands the lend- 
ing capacity of nonbank lenders 
in boom times. Since loans are 
repaid or mortgages repurchased 
as business slows down, part of the 
inflow of savings is absorbed in 
meeting old debt obligations instead 
of being siphoned into loans which 
would expand the demand for cur- 
rent output. This tends to ag- 
gravate fluctuations in new-home 
construction. 

States the Philadelphia Reserve 
Bank: “Prosperity on the instal- 
ment plan is allright, but let’s not 
have prosperity in instalments.” 


Cost of Government 


Cost of Federal, state and local 
government in the United States 
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THE GOVERNMENT REVENUE DOLLAR 


Changing proportion of receipts 


as between Federal, and 


Stote and Local, 1929-1958 


Total receipts: $17.7 billions 


seems headed for a record $100 bil- 
lion in 1956, according to the in- 
stitute of Life Insurance. U. S. 
Department of Commerce data 
shows that aggregate receipts of all 
levels of government crossed the 
$97 billion mark last year. This 
was equivalent to more than thirty 
cents of every dollar of 1955’s 
record national income and repre- 
sented about $600 for every man, 
woman and child in this country. 
The Institute notes that the trend 
of government’s “take” out of the 
economy, as well as its expendi- 
tures, is still upward. 

The current level of debt of all 
sectors of government is now in the 
neighborhood of $320 billion. Of 
course, the major portion consists 
of the Federal debt, which is now 
just below the temporary legal 
limit of $281 billion. Interest re- 
quirements on the Federal debt 
alone now require about eleven 
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cents of every dollar of U. S. 
budget receipts. 

Although efforts are being made 
by the Federal Government to 
pare budgetary outlays, it must be 
realized that a growing economy 
and expanding population require 
an increased volume of services 
and that the latter result in in- 
creased cost of government. This 
trend has been accentuated since 
the early ’40’s by war and inflation. 
Consequently, government expen- 
ditures have shown a greater rate 
of growth than the economy itself 
and are now more than five times 
the 1940 level of $18.5 billion. 


Business Outlook 


Professor Sumner H. Slichter of 
Harvard University finds little 
evidence to support the view that 
the last half of this year will be a 
period of contraction. On the con- 
trary, it is his opinion that the last 
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three months of 1956 will be the 
best quarter of the year. 

The three main arguments ad- 
vanced in support of a decline in 
economic activity in the last half 
of this year are summarized by 
Professor Slichter as follows: 

1. Because of substantial accu- 
mulation of inventories in the 
first half, the second half will wit- 
ness either a sharp drop in rate of 
accumulation or some actual de- 
accumulation. 

2. Residential construction and 
automobile buying will continue 
to contract in the second half, and 
this will not be offset by expansion 
of business equipment and con- 
struction outlays and other ex- 
penditures. 

8. Repayments on consumer 
credit in the second half may ex- 
ceed new extensions, thus exerting 
some deflationary effect. 

None of these reasons, however, 
impress the Harvard economist as 
being persuasive. 

Although inventories have been 
growing at a moderate rate, Pro- 
fessor Slichter views large ac- 
cumulations during the first half 
as unlikely; in this connection, he 
calls attention to the limited capa- 
city of the steel industry and the 
large backlog of unfilled orders in 
durable goods. Furthermore, he 
expects that low points in housing 
construction and automobile out- 
put will be experienced long before 
the end of the year and that acti- 
vity in these areas should be in 
an upswing by year-end. He also 
estimates that extensions of con- 
sumer credit, after adjustment for 
seasonal variations, will probably 
exceed repayments throughout 1956 
except for the third quarter, at 
which point repayments and ex- 
tensions should be roughly in bal- 
ance. 
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Professor Slichter declares that 
Government outlays in the second 
half of 1956 will be much larger 
than in the first half; that housing 
expenditures will be rising slowly; 
that wage increases will be rather 
extensive throughout the year; and 
that business outlays will at least 
maintain their pace. Since all of 
these items represent an expansion 
of total expenditures in the closing 
months, the fourth quarter should 
witness the highest rate of pro- 
duction for the year. He also 
declares that only an extraordinary 
change—such as a large and sud- 
den jump in the rate of saving— 
could prevent consumer expendi- 
tures from rising to reinforce the 
increase in other forms of outlays. 
On the basis of this reasoning, he 
concludes that the fourth quarter 
will see the best business perfor- 
mance of 1956. 

Prospects for the economy over 
the next decade are also appraised 
on the optimistic side. On the 
generally accepted premise that 
the cold war will continue, defense 
expenditures seem destined to re- 
main high or increase, and techno- 
logical research should continue to 
be supported on an enormous scale 
by the Government. Technological 
change, by itself, should contribute 
to the growth of productivity of 
industry and an improvement in 
products. 

Construction of a great system 
of interstate highways over the 
next ten years is a must, says Pro- 
fessor Slichter, as roads and park- 
ing space will be required for 30 
million more cars and trucks. Even 
though a $27 billion outlay for in- 
terstate highways has been pro- 
posed for the next decade, this 
amount will probably be insuffi- 
cient. Also, use of consumer credit 
is expected to continue its rapid 
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Ain’t it 
a grand and 
glorious feelin’ ! 


You were scared. You thought 
you had cancer. So you did the 
thing every intelligent person 
does—you went to a doctor for 
a checkup. 

And it wasn’t cancer after all! 
Ain’t it a grand and glorious 
feelin’! 

Scientists are making progress 
against cancer. To keep this 
work going, money is needed. 
So fight cancer with a check— 
and a checkup. Give to your 
Unit of the American Cancer So- 
ciety, or mail your gift toCANCER, 
c/o your town’s Postmaster. 


American 
Cancer 
- Society 


expansion, and Professor Slichter 
would not regard a rise of another 
$30 billion as surprising. He points 
out that there are many excellent 
credit risks who, today, have not 
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borrowed. He notes that one out 
of every three families in the $5,- 
000-$7,500 income class has no 
short-term indebtedness and that 
another third in this group have 
debts under $500; the proportions 
are slightly higher for families in 
the $3,000-$5,000 grouping and al- 
most half the families with in- 
comes of $7,500 or more have no 
short-term debts. In addition, the 
change in social attitudes toward 
short-term personal indebtedness 
is undergoing a _ revolutionary 
change and is, accordingly, a fac- 
tor of considerable consequence. 
The Harvard economist predicts 
that the next ten years promise to 
be a period of exceptionally strong 
demand for goods but warns of the 
likelihood that we will attempt to 
do too much by rapidly raising our 
consumption while maintaining a 
high rate of defense spending and 
a high rate of investment. This 
forces the collateral conclusion 
that, during this period, it will be 
easicr for prices to rise than to fall. 
The danger of such a rise, he de- 
clares, will be accentuated by the 
strong popular desire for cuts in 
taxes and by the exceptionally ad- 
vantageous bargaining position 
that will be occupied by the trade 
unions. A high level of employ- 


ment can be counted on in the 
next decade, but this may be ac- 
companied by a creeping rise in 
prices. 

















YZED, a handful of dirty, hag- 

gard Marines hugged the earth out- 
side Lucy le Bocage as murderous Ger- 
man fire poured at them. And then they 
heard their little, middle-aged sergeant: 


“Come on, you 
Do you want to live forever?” 


That yell, and the charge that followed, 
made Sergeant Dan Daly famous. But 
when reporters later asked about his 
World War I decorations, he said: “I 
was out in Belleau Wood pickin’ pansies 
for my girl one day. And the officers said: 

*Let’s give the poor guy a medal.’ Well, 
sir, they give me the DSC. 

No hero to himself, Dan Daly was a 
fearless and expert professional soldier 
—one of a breed some folks don’t expect 
of a wealthy, peaceful land like America. 
Yet America’s ability to produce men 
like Daly is a more important clue to her 
strength than all the gold at Fort Knox. 

For it is Americans by the millions 
that make our nation great. And it is their 
priceless strength that backs our coun- 
try’s Savings Bonds. 

That’s why there’s no finer investment 
in the world than these Bonds. Invest in 
them regularly, and hold on to them. 


cooperation with the Advertising Council and the 


It’s actually easy to save money — 
when you buy United States Series E 
Savings Bonds through the automatic 
Payroll Savings Plan where you work! 
You just sign an application at your 
pay office; after that your saving is 
done for you. The Bonds you receive 
will pay you interest at the rate of 3% 
per year, compounded semiannually, 
when held to maturity. And after 
maturity they go on earning 10 years 
more. Join the Plan today. 


Safe as America - 
US. Savings Bonds 


Magazine Publishers of- America 


The U.S. Government does not pay for this advertisement. It is donated by this peters in 9) 





HOW TO AUDIT 
A BANK 


By MARSHALL C. CORNS 


This new book is a practical guide to bank auditing 
routine and procedure. It is designed not only to show 
how to audit any bank as required by law but discusses 
in detail the responsibilities of directors, the pitfalls of 
bank management and operation, and the positive pro- 
tectional and precautionary controls to set up so as to 
avoid embezzlements and defalcations. It contains 
many samples, schedules and forms used in undertak- 
ing an audit so that it is complete in every way. 


- The author is a recognized authority on bank man- 
agement problems and auditing practices, procedures 
and routines. For many years has been a management 
consultant and advisor to banks and has had a career 
in banking from practical bank clerk to bank president 
in both city and country banks, large and small. 

Over 84 exhibits add to the usefulness of the book 
which makes it indispensable for bank directors, offi- 
cers, auditors, students, bank examiners, public ac- 
countants, supervisory authorities and certified public 
accountants. 


Price $15.00 delivered 
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